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Planning Board Minutes
Thursday, July 28, 2005

Memorial Building
150 Concord Street, Public Hearing Room

Those present: Thomas Mahoney, Chairman, Ann Welles, Vice Chairman: Sue Bemnstein and
Carol Spack, Clerk. Andrea Carr-Evans arrived at 7:50 Also present were Jay Grande, Planning
Director and MaryRuth Reynolds Administrative Assistant.

Meeting was called to order at 7:35 pm

iI.

LID Update with Donna Jacobs
Donna Jacobs briefly updated the Board on the status of the LID by-law; stating that

the final report had been submitted with the Executive Office of Environmental
Affairs. She recommended that the Board appoint a sub committee to work directly
with her to fine tune the by-law. The Board will discuss that and appoint the members

at their next meeting.

Public Hearing to see if the Town will vote to amend the Zoning By-Law of the

Town of Framingham as follows. Amend Section JII.A.1. by deleting the

entirety of the existing subsection i. and replacing with the following new

subsection i.

Tom read the Public hearing notice into the record. Documents 715-05,718-05,712-05
and 711-05 were in the boards packets for review. Jay Grande gave a brief overview
stating that after review by the subcommittee, town counsel P&Z committee and
Gene Kennedy there has be some additional amendments to this by-law. He briefly
reviewed those sections with the Board. Tom O'Neil chairman of the P&Z

Committee gave the board their tentative vote on the draft version which was
available at the time of their meeting. The vote was 8 in favor and 0 opposed, with 1

abstention to support this by-law at Town Meeting.
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III.

Iv,

Carol Spack moved that the Framingham Planning Board vote to endorse site plan
review and all related zoning by-law sections identify in document 715-05 dated
July 28, 2005 as presented by Jay Grande and discussed tonight, Sue Bernstein

seconded the motion. The vote was 5 in favor and 0 opposed.

Continued Public hearing for Definitive Subdivision RiverPath Drive Extension,

off RiverPath Drive, RiverPath Associates, L.P.. MWRA., and National

Development
In attendance for the applicant were Peter Barbieri, Scott Weiss and Karen Fisk.

Peter stated that they were back before the Board because they had presented the
Definitive Subdivision Plan several weeks ago at which time they were asked to
review several items, drainage system and road way design. Which they have. Peter
stated that the drainage reports were not available from SEA that night and will need
to be discussed at a later hearing. Scott Weiss reviewed the road way design,
discussing road way width and utility access. Karen Fisk reviewed the drainage
system. The Board had concerns regarding the road widths and drainage on the site,
they will further review the revised plans and department comments as the revised
plans were submitted too late for the board to review before the hearing. The Board
will be looking for some sort of agreement with the MWRA for the use of Meadow
Street extension as an emergency access and or utility access.

This hearing was continued to September 15, 2005 at 7:45

Continued Public Hearing for Definitive Subdivision Fox Creek Lane, 158
Meadoew Street, 160 Meadow Street 125 Elm Street RR and 90 Stearns Streef,
Fox Creelt Lane, L.P.. MWRA., and National Development

In attendance for the applicant were Peter Barbieri, Scott Weiss and Karen Fisk.

The Board briefly reviewed the revised plan. The applicant will be submitting a full
set of revised plans to the Board and possibly the review from the Boards consultant

by the next hearing. This hearing was continued to September 15, 2005 at §:30.
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V.

Continued Public Hearine for Site Plan Review and Public Way Access Permit,

49. 51 and 55 New York Avenue, Genzyme Corporation

Peter Barbieri, Henry Fitzgerald, Jeff Johnson, Sean Reardon and Mike Hall.

(Sue Bernstein moved to suspend the Board rules and have a hearing after
10:00pm. Ann Welles seconded the motion. The vote was 5 in favor and 0 opposed)
Mike Hall reviewed the traffic study conducted by the applicant. The study included
4 intersections; New York & Route 30, Firmin & Willow & Route 30, California Ave
& Route 9 and New York & California Ave, of which they examined trip traffic and
the distribution patterns. He discussed the impacts on the area and his
recommendations for the impacted intersections. He noted that the same information
was provided to GPI and that they would be providing a response letter to the Board.
The applicant has also filed with the Southboro Board and noted that those hearings
will be starting around the end of August.

This hearing was continued to August 11. 2005 at 8:45.

Miscellaneous Administrative

a, 88 Blandin Ave ~ The Board asked Jay to send a letter to the owners of that
property in regards to the sidewalk issue.

b. The Board asked Jay to send a reminder letter to 517 Worcester Road that they
are still waiting for a set of revised plans showing the resolution of the traffic back up
at the drive through

c.  The Board requested that Jay send a letter to ZBA requesting more time to

review the concrete batch plant at 597 OCP.

Meeting adiournment

Carol Spack moved to adjourn. Andrea Carr-Evans seconded the motion. The vote

was 5 in favor 0 opposed. Meeting adjourned at 11:45 p.m.
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Respectfully submitted,
MaryRuth Reynolds
Recording Secretary

**THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE

PLANNING BOARD MEETING OF NOVEMBER 3, 2005

Thomas Mahoney, Chairman

Planning Board Meeting Minutes for July 28, 2005

page 4 of 4
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Special Town Meeting
August 3, 2005

ARTICLE 1

To see if the Town will vote to amend the Zoning By-Law of the Town of Framingham as foliows:

Amend Section IILAL by deleting the existing words in Paragraph i. and replacing with the
following words

“Charitable 2nd philanthropic buildings for religious purposes or educational purposes on land
owned or leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a
religious sect or denomination or by 2 nonprofit educational corporation; provided, however, that
such land or structuze shall be subject to regulations concerning the bulk and height of souctuses,
yard size, lot area, open space, parking, building coverage, and site plan review requirements in

accordance with the provisions of this By-Law ™

Amead Section IV.L. Site Plap Review, Subsection 2, General Provisions, by deleting the following
words in the parenthesis as they appear in the second sentence:

“(excluding subdivisions for detached single-family dwellings, planned unit developments,
and all uses exempt from such zoning regulation as set forth under MGL Chapter 404,

Section 3)”
Sponsor: Planning Board

August 3, 2005 Voted: That Town Meeting amend the Zoning Bylaw of the Town of
Framingham as set forth under Article 1 of the August 3, 2005 Special Town Meeting as punted 1n

the handout, as amended

117 voting in favor, 2 opposed, 4 abstentions
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- Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1
AMENDMENTS

August 3, 2005 Voted: That the following proposed language, amending Secticn I1I1.A 2, be
deleted from the proposed amendments in Article 1:

“However, the Planning Board shall be the Special Permit Granting Authority for uses under chis
section that require a public hearing before the Planning Board pursuant to other provisions of the

Zoning Bylaw herein”

August 3, 2005 Voted: That Article 1 be amended by inserting the following words after the word
structures, “frontage on an existing public way™:

Section IIT.A 1.1 would then read 2s follows:

“1. Charitable and philanthropic buildings for religious purposes or for educational purposes on land
owned ot leased by the Comumnonwealth, or any of its agencies, subdivisions, or bodies politic or by a
religious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structures shall be subject to reasonable regulations concerning the bulk and height of
structures, frontage on an existing public way, and determining yard sizes, lot area, sethacks, open
space, parking and building coverage requirements ”
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FRAMINGHAM PLANNING BOARD

MEMORIAL BUILDING » ROOM B-37 « 150 CONCORD STREET » FRAMINGHAM, MA 01702-8373
TELEPHONE (508 620-4837 » Fax [508) B72-0523 » Emali: plenning bosrd@framinghamma. org

PROPOSED ZONING AMENDMENTS

Section ITT. A, Single Residence

1 Amend Section IIT.A.1.e. by striking the words “pablic and religious schools and private and”,
“churches or other places of worship; parish house”,“setback, side dnd rear yard” and “and/or the uses
not otherwise covered” and replacing with new wording fo read as follows.

Conform I A 1 ¢ 1o proposed new textin IIL A 11 as follows:

e. Public buildings and grounds not set forth in subsection i herein; public hospitals and dormnitories
accessory thereto; passenger stations; water towers; reservoirs; amateur radic towers; private
permanent type swimming pools accessory to residential use, subject {0 sei-baelk all dimensional

requirements of the District
The purpose of the amendment is to conform IILA. 1 ¢ to the proposed new text in ITLA.T.L

Z. Amend Section ITL.A.1.i. by deleting in its entirety ¢he existing subsection and replacing with the
following new subsection i.

“i. Charitable and philanthropic buildings for religious purposes or for educational purposes on land owned ot
leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a religious sect or
denomination or by & nonprofit educational corporation; provided, however, that such iand or structures shall be
subJ ect 1o reasonable regulahons concemmg the bullk and he1ght of siructures, and detczmmmg yard sizes, Eot

The purpose of this amendnient is to make the new subsection consistent with the language in MGL c. 404,
Sect. 3.

3.a. Amend the Section ITI.A.1. by adding the following sentence after the first sentence.

“However, the Planning Board shall be the Speciz]l Permit Granting Authority for uses under this section that
require a public hearing before the Planning Board pursuant o other provisions of the Zoning By-Law herein ™

3.b. And further amend Section IIT.A.2.a by deleting this paragraph as follows and reformatting

accordinghy.

The purpose is to eliminate any conflict with the new section IILA. 1L and revisions to IVV.L and to allow for
concurrent hearings before the Planning Board streamlining the review process.

ATRUE (_,m- VATTEST:

Section IV.G.9. i f‘zm”sz/),
Special Town Mtg August 3, 20035 8/16/2605 TOWN CLESK, FRaM s AL




4. Amend Section IV.G.9. by deleting in its entirety.

The purpose of this amendment is to again remove any conflicts with the revisions to Sections IILA. and
Vi ‘
Section I'V.L. Site Plap Review
5. Amend Section I'V.1.2. by deleting the following words in the first sentence as follows:

"(excluding subdivisions for detached single family dwellings, planned unit developments, and all uses exempt
from such zoning regulation as set forth under M G.L. Chapter 40A, Section 3)"

The purpose is not to preclude exempt uses from site plan review.

6. Amend Section IV.I.2.c. by striking the numbers and words “5,000” and “the addition of
20" and inserting in place thereof the numbers and words as follows.

“c. any new structure, group of structures, substantial improvement, substantial alteration, or change in
use of an existing structure or group of structures, which either results in the development,
redevelopment, reuse, change in use, or an increase of 3,000 square feet of gross floor area or requires 5

or more parking spaces or an off-street loading facility, when any portion of any Jot or parcel of land on
which said structure or use is located in or lies within 200 feet of a residential district, shall be subject {o

this Section IV ] in its entirety "

The purpose of this amendment is to provide the requirement for site plan review for uses listed
under the new Section II1.A.1.L
7. Armend Section IV.L.3. by reformatting exisfing paragraph b. to c. and adding a new -
paragraph b. as follows.

“b The Planning Board, at its discretion and based on a preliminary assessment of the scale and type of
development proposed, may waive or modify the requirements for submission of any of the elements n
Subection 5 and the development impact standards in Subsection 6. Such waiver shall be issued in

writing with supporting reasons

The purpose of this amendment is to provide the Board witl: the ability to grant reasonable waivers
from the subniission requirements and standards under Subsections 5 and 6 for exempt uses.

Special Town Mig. August 3, 2005 B/16/2005 2



BY-LAW SUBMITTAL FORMS (Revised 6/2002)

" Form l-— CoverLetter  (MANDATORY)

On Form 1, the town clerk makes a formal request for approval of by-law/charter amendments, and
provides besic information related to the packet We have added a place for a contact person on the

planning board

Form 2 — Town Meeting Action (MANDATORY)

Attach to Form 2:

a certified copy of the existing by-law;

three (3) certified copies of town meeting action;

a certified copy of the final version of the by-law as amended; and,

an annotated comparisen indicating ali changes to the existing by-law.

L

Yorm 3 — Zoning and/or Historic District Maps (AS REQUIRED)

Please attach two (2) certified copies of all maps where the vote of Town Mesting entails a change in
the zoning map.

Form 4 — Town Meeting Certification {(MANDATORY)

This form allows us to determine if the town meeting was properly convened. We have added a
request for a copy of the text referred to, but not set forth in the warrant articles. In the past, we have

had to call the cleck to obtain this text

Form 5 — _Additional Information Reguired for Charter Amendments
Proposed Pursuani (o G.L.c. 438, & 10 {(AS REQUIRED)

This form 15 1nlended for use in connection with the procedures for eharter amendments as set forth in
GL.c 43B, §10.

Form 6 — Relevans Laws @MNEATORY)

This form enables us to determine if the Town’s authority to enact the submitted by-law derives from a
local option statue or a special act. The Town risks disapproval if its avthority derives from a local
option statute or special act which is not disclosed to the Attorney General.

Form 7 —— Zoning Procedures/Attachments (AS REQUIRED)

This form enables us tc verify that the town has complied with the procedural requirements of

GL.c. 404, § 5, for the enactment of zening by-laws. Please remember to attach a copy of each item
requested. Also, we have added Janguage requesting in dates 3 & 5 that you mark the article numbers
in the planning board notice that is published and posted We have asked that this be done in the past,

but some do and some don’t.

Form 8 — Additional Informarion Reguired for the approval of Historic District Bu-laws
Adopted Pursuant 10 GL.c. 40C 83 (ASREQUIRED)

This form enables us to verify that the town has met the procedural requirements of
GL.c 40C §3

NOTE: Please omit the forms not being used in the submission of your packet.



Form 1 gevised 1/2002) Town: FRAMINGHAM
Date: ~ August 3, 2005

Attorney General Tom Reilly

Municipal Law Unit

1350 Main Street, 4® Floor

Springfield, Massachusetts 01103-1629
L:(413) 764-1240, FAX: (413? 784-1244

Website: www.ago.state. ma. us/mlu.asp

Dear Attorney General Reilly:

Pursuant to G.L. c. 40, § 32, 1 hereby request approval of the enclosed amendmeats to town by-laws. GL. . 40,
eeting

§32 specifies that this request must be made within thirty (30) days after final adjournment of Town

1) Town Meeting (selecta, b or ¢} NOTE: If (c) is selected, please specify (i), (if), or (iif).

(a} Annual | | (b) Special { ¥ ] (c) Other: |
i 2 authorized by Charter

i authorized by Special Act
ii authorized by By-Law

August 3, 2005

2) Date Town Meeting First Convened:

3) Date (s) of Adjourned Sessions: N/A
4) Identify Warrant Article(s) Submitted:
(a) Zoning: Article 1 b

(b} Historical District: None

(c) General: None -

(d) Charter Amendment: Nomne
(Proposed amendments 1o an existing charler pursuant to M. (G L. c. 438, § 10)

5) List Zoning Maps Relating to Warrant Article(s):

6.) Town Counsel 8)  Town Clerk

Christopher Petrini Name (Print): Valerie Mulvey

Signature: "/;"'vZf/Uf-ﬂ_ /!71/%[//{7{"’\/ -

Address: 150 Concord St.

Atiorney:

Firm: Petrini & Associates, PC

Address: 150 Concord St.
Framingham, M4 01702 Framingham, MA 01702

Phone: [ 508 3 620-4B802 Phone: (508) 620-4863
E-Mail: Valerie.Mulvey@framinghamma.gov

E-Majl: _cpetrini@framinghamma.gov

628-1358

FaxNumber: (508 ) 620-5910 Fax Number: _£08)
Work Schedufe: Mon.-Fri., 8:30am-5:00pm

7) Planning Board -~ Contact Person

Name (Print): Jay Grande

Phone: (508 } 620-4837
E-Mail; Jwg€framinghamma.gov Fax Number: { 508 ) 620-5910

Work Schedule: _Mon.~-Fri., 8:30am-5:00pm




Form 2 (revised 172002) Town  FRAMINGHAM B

Date TM Convened Avgust 3, 2005

TOWN MEETING ACTION

Please provide the following:

Submission EXISTING BY-LAW - One (1) certified copy of the entire rmain section of the
existing by-law within which each proposed amendment occurs. This requirement is

#1LLE]
very important since without the full text of the entire main section of the existirig
by-law being amended we will be unable to ascertain the full meaning of the proposed
changes in confext. By-law amendments include even minor technical changes in
current by-laws, amendments to tables showing uses permitted in different zoning
districts, and amendments which re-codify, reorganize or renumber existing by-laws
previously approved by the Attorney General. '

Submission TOWRN MEETING ACTION - Three (3) certified copies of the main motion, or

#2. [ X_]  amended main motion voted by town meeting, with the date and votes thereon. Also
include a copy of each floor amendroent favorably acted upon by town meeting.

Submission FINAL VERSION OF BY-LAW AS AMENDED - One (1) certified copy of the

#3.[X ] by-law (Submission #1) ag amended by town meeting (Submission #2).

Submission ANNOTATED CORMPARISON - Please indicate all changes (including deletions

#4.[ X ] and additions) to the existing by-law. This may be done in any manner by which the

changes are clearly indicated. For example, you may ennotate a copy of the existing
by-law (#1 above) or a copy of the final version of the by-law as amended (#3 above)
by underlining, italicizing, or otherwise highlighting or indicating 4!l changes. Be sure
to include a legend explaining the method chosen. Preferably, you may substitute for
the above a computer-generated “compare” document in which the deleted text is shown

in “‘strike-out” format, and the new text is shown in “redline” format.

For any vote requiring 2 simple majority it will be sufficient to cerlify that the moderator declared that the motion
carried. Where the vole was unanimous, it will be sufficient to certify that the moderator declared that the metion carmied

unanimously.

For any vote requiring more thap 2 simple majority and where the vote was oot ynanimous an actual vole
count must be taken  Zoming by-Jaws and historic district by-laws require a two-thirds vote.

However, if the town has eitber (2} by yole of this town meeting, or (b) in 2 previously adopted general by-law
voted that a counted vote need not be taken and that the Moderator may declare that the required vote has been achieved,
then such declaration of the Moderator will be sufficient 1f by (a), then please_attach a copy of the minutes from this town
meeting showing the vote to dispense with a counted vote; if by (b), then please identify the by-law including the date on

which it was adopted by town meeting ], and the date it was approved by the Attorney General’s Office

S
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TABLE OF CORTENTS
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TOWN OF FRAMINGHAM

ZONING By-L.aw
TABLE OF CONTENTS

|, GENERAL
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B PURPOSE.. ... ..
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L. Ne%ghborhooc_i Business District (B-1)
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w

3 General Business Districts (B-3 and B-4) 1]

4. Central Business District (CB) 12

3 Business District (B} 14
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E. PLANNED REUSE D 16
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I OPEN SPACE AND RECREATION DISTRICT .22
.23
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M. ADULT USES DISTRICTS . .37
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A GENERAL PARKING REGULATIONS. .. . i
1 Basic Requirement: 1

2 Applicebility 1

3. Reduction of Existing Spaces !

4 Conformance with Use Regulations 1

B OFF-STREET PARKING. . . .. ... . ... .. ‘ 2
1 Number of Spaces Required 2

2 Location of Facihities - 4

3 Design Standards 5
4. Landscaped Open Space in Parking Facility 7

5 Maintenence of Parking Areas 7

6. Applicability for Parldag Structures and Small Facilities 7

7. Special Provisions for Central Business District and Neighborhood Business District 7

C Orp-STREETLOADING . ... .. ... .. .10
1 Applicability i0

2 Table of Off-Street Loading Regulations 10

3. Locatfon and Design 10
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11
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4
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3 Lot Area Regulations i5
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11 Dimensional Regulations and Design Guidelines in the Central Business District 20
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1 Purpose 29
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4 Application and Review Procedure 29
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7 Decision 35
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Use and Dimensional Regulalions A. Single Residance Districts

ITI. USE AND DIMENSIONAL REGULATIONS

A. SINGLE RESIDENCE

1. No building o1 structure shall be used or arranged or designed to be used in any part and no change shall be made in the
use of land or premises, except for one or more of the following purposes:

a. A defached dwelling for one family

b. The taking of boarders or the letting or renting of rooms by a resident family in a dwelling; but no dwelling so used
shall be enlarged, but may be remodeled for the same o1 like purpose

¢. Horne occupations and home offices, as accessory uses within single family dwellings, or buildings accessory thereto,
subject to the following conditions:

(1) The home occupation o1 home office shall be clearly incidental and secondary to the use of the dwelling as a
residence, shall be located within the dwelling unit or a single accessory building, and shall not change the

residential character thereof

(2) The area utilized for the purpose of the home occupation or home office shall not exceed the smaller of (a) twenty-
five (25) per cent of the total floor area of the dwelling unit or (b) four hundred (400) square feet

(3) In @ home occupation, not more than one {1) nen-resident full-time employee, or equivalent thereof, may be
employed in a secretarial or like position In a home office, not more than two (2) non-resident full- time
employees, or equivalent thereof, may be employed Non-resident employees in a home office nesd not be
secretarial or the like, bul shall be employed in a capacity supportive of the practice of the resident professional

{4} Not more than fluee (3) customers, chients, pupils, or patients for business or instruction shall be present at any
one time Customers, clients, etc. shall be present only between the hours of 8:00 2. m and 9:00 p.m, Monday

through Satwrday

(5} There shall be no exterior display o1 storage of goods or materials, and no exterior indication of the home office or
occupation other than ene non-iluminated identification sign not to exceed two (2) square feet in area

(6} There shall be no noise, vibration, glare, fumes, odors, or electrical interference beyond what normally occurs ina
residential area

d. Family day care home, as an accessory use fo & dwelling, allowing not more than six children in care, provided that
said dwelling and provider have 1eceived 2 license fiom the Office for Children to provide family day care, as defined

by Chapter 282 of the General Laws

e. Public buildings and giounds; public and religious schools and private and public hospitals and dormiiories accessory
theieto; churches or other places of woiship; parish houses; passenger stations; waler towers; Teservoirs; amateur
radio towers; privale permanent type swinuning pools accessory fo residential use, subject to set-back, side and rear
yard requirements of the District, and/or like uses nol otherwise covered

{ Fains, preenhouvses, nursenies and truck gardens; stock farms, cemelteries and the raising of live stock and fowls
subject to such conditions as may be prescyibed by the Board of Health

A garage on the same Jot or in the same building to which it is accessory and in which no business or industry is
conducted, except such necessary 1epair woik as is not of a hazaidous nature Garage space shall not be provided on
such lot for more than two motor vehicles, except that space for one additional motor vehicle miay be provided for
each 2,000 square feet of area by which the lot area exceeds 4,000 square feel, but space shall not be provided for
moie than five motor vehicies in any case Not moie than one commercial vehicle shall be stored on such lot.

G}Q
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SEcTion il
Use and Dimensionai Regulations A, Single Residence Districts

h. Private stables subject to such conditions as may be prescribed by the Board of Health

i. Facilities, including structures and site improvements, owned and operated by a non-profit organization recognized by
the Commonwezith of Massachusetts as such, Chapter 180, as amended, Massachusetts General Laws, operated for
religious, charitable, educational, scientific, or literary purposes, or to prevent cruelty to animals or children and not
of & corectional nature, which are used for the non-profit work of the organization, including the administration of
such arganization's affairs, provided that:

(1} The contiguous area of the site, including the area of any ponds or lakes located thereon, shall be not less thap 40
acres, angd

=(2) No facilities, other than an access roadway and its necessary appurtenances, shali be located nearer to any lot line
than one hundred feet, and

(3) The tota] area of lot coverage by buildings, including accessory buildings, shail not exceed 6 percent, and

(4) The totzi a1ea of lot coverage by all facilities, including structures and site improvements which can include but
not be restiicted to buildings, accessory buildings, parking areas, roadways, driveways, sidewalks, pedestrian
trails, and bicycle paths, shall not exceed 20 percent of total lot arez, and

(5) The maxinmnn height of buiidings shall be three stories not to exceed forty feet, as defined in the BOCA Basic
Building Code. Structures such as steeples, monuments, towers, and silos, not intended for occupancy by persons,
may be erected to a height of sixty feet, and

(6) There shall be provided facilities for off street parking in accordance with Section IV of the Town of Framingham
Zoning By-Law. Passenger car parking spaces shall be not less than eight feet six inches in width. Bus and singie
unit truck parking spaces shall be not less than eleven feet in width and thirty- five feet long. At Jeast one parking
space shall be provided for each employee, plus one parking space for every three persons visiting the facilities in
private vehicles, based on the maximum number of persons to be accommodated on the property at one time, plus
one parking space for every bus or single unit truck; and,

{7) Entrances to the lot from public or private ways shall be a minimum of thirty feet wide with edge radii of fifty-five
feet The entrance width shal} be measured at the interior points of curvature of the edge radij. Entrances
restricted to passenger cars only may have edge radii of thirty feet, and

{8) Any sign may not exceed six square feet in area and ten fee! in height, including supporting structures and Jight
sources, and must be of a design in keeping with reasonable aesthetic standards and the character of the
neighborhood Signs must be fixed in position so as not to rotate o1 oscillate. No sign shall project over a street or
way used by the public, or shall constitute a hazaid to vehicular o1 pedestrian traffic by its location or the
direction and amount of its illumination. Lighting of signs shall be a continuous illumination, not flashing,
biinking, o1 varying in color Lighting by exposed neon or flucrescent tubes is prohibited, and

{9) Exterior lighting shall be continuous illununation, not flashing, blinking, o1 varying in color. Exterior highting
fixtures shall be designed and placed so that the light source shall be completely shielded o1 diffused so 25 not 1o
produce glare or excessive lighting on abutting premises, and

{10) The premises shall be used for the prescribed purpose only in conformity with a site plan bearing the
reconunendations of the Planning Board  Said site pian shall show, among other things, the following data:

(a} Area of site

(b) Area, size, and location of all existing and proposed building, structwres, parking spaces, driveway opennys,
service areas, and other open uses, sufficient existing and proposed topographical data to show impact of
development on the site and surrounding properties, including but not limited to drainage, and cut and fill, all
facilities for sewage, refuse, and other waste disposal and for surface water drainage, al) landscape features
(such as fences, walls, and planting areas} on the lot, signs, and exterior lghting, except for the seasonal
display oT lights for the pumpose of celetiating holidays.
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Use and Dimensional Regulations A. Single Residence Districis

(e) Maximum area of site to be used for each purpose and 2 description of such pwpose

{d} Maximum number of employees to be accommodated at one time.

() If the public is to be admitted to the premises in the usual course of the use of the facilites, the nature of the
activities for which the public is to be admitted and the maximum number of persons expecied to be

accomenodated 2l one tims

(T} The number of parking spaces and loading berths to be provided and the proposed layout, inciuding access,
roads, circulztion and maneuvering space, grading, drainape, safety precavtions or devices, and surfacing

material io be used

(g) Hlours of operation of the facilities as established by the Board of Selectmen

{(h) Hours of pperation of the facilities open to the public, zs estabjished by the Boatrd of Selectmen.

(i} Existing and estimafed fufure traffic patierns in roadways affected by the facility, including traffic counts and
roadway capacity

{j) Facility water supply requirement and quantity and type of waste waters to be discharged.

(k) There shall also be shown on said plan additional information, if any, necessary for the Planning Board to
determine compliance with this By-Law.

(11} Use of the facility shall be subject to such conditions as may be prescribed by the Board of Health

(12) Any pérson desiring a building permit under this section shall submit eight copies of the site plan to the Planning
Board, and one copy to the Board of Health, by registered or certified mail, refurn receipt requested. The Board
of Health shall notify the applicant and the Planning Board by certified or registered mail within thirty days of
receipt of said plan of its approval, with or without conditions, or its disapproval, stating in detail its reasons
therefor. No building permit shall be issued until the Planning Board has made recornmendations to the Building

Comumissioner or has allowed 60 days to elapse after receipt of the site plan without acting thereon

(13) In making recommendations to the Building Comnussioner under this paragraph, the Planning Board shall assure
to a depree consistent with a reasonable use of the site for the purposes permitied:

(a} Protection of adjoining premises and the general neighboihood against detrimental or offensive uses on the
tot, considening characteristics of the neighborhood, neise, odor, dust or other nuisances

(b} Convenience and safety of vehicuiar and pedestrian movement within the site and in relation 1o adjacent
streels, properties, or improvements

(c) Adequacy of water supply, the methods of disposal for snow, sewage, refuse, and other wastes, the methods of
drainage for surface water, and snow removal

(d} Provision for off-stieet loading and unloading of vehicles incidental to the servicing of the buildings and
ielated vses on the lot

{e) Adequacy of ali other numicipal facilities relative to fire and police protection and municipal services to meet
the needs of the uses proposed on the site

(14) Before the Planming Board malkes its recommendations 1o the Building Commissioner a2 public hearing shall be
heid by the Planning Bonid

2. The following uses shall require a special peymit fiom the Zoning Boa:rd of Appeals:
a. Charitable and welfare institations except as 1o uses permitied by 1eason of comphiance with paiagraph I1TA 1§ of
this By-Law
b. Licensed establishment for the caie of sick, aged, crippied or convalescent persons

c. Private and public golf clubs provided the same are Jocated on a parcel or parcels of Jand of not less than 50 acies

d Outdoor recreational facilities such as swimming pools, tennis courts (but not including driving ranges or miniature
golf) owned or operated by & non-govermment agency, subject to the following provisions:

(1} The use shall not be conducted as a private gainful business
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Use and Dimensional Regulations A. Single Residence Districts

{2) No accessory structure shall be located nearer any lot line than seventy {70) feet

¢. Conversion of single-family detached dwellings, in existence on March 13, 1939, to use as two-fanily dwellings,
subject to the following provisions:

(1) The lot and stucture shall conform to the existing area, frontage, width, setback, and lot coverage requirements
appiicable to the zoning district in which they are located. The Zoning Board of Appezis shall not grant a special
permit for a nonconforming lot or structure. [

(2) The ground coverage of the structure shall not be increased by more than ten percent, nor the height by raising the
roof or otherwise. This restriction shall not apply to the construction of porches, bay windows, or sirilar
aceessory structures not exceeding four hundred square feet in area, nor to the addition of dormer windows or
gabled not over twelve feet in width upon the existing roof

{3} Off-street parking shall be provided for both dwelling units in accordance with the requirements set forth in
Section I'V.B,, including without limitation the requirements for number of parking spaces and setbacks from lot
lines. A minimum of 200 square feet of parking area shall be provided for each required parking space.

3. The following uses shall require 2 special permiit fiom the Planning Board:
a. Conversion of a single-family detached dwelling to multifamily use, subject to the following provisions:
{1} The structure must have been in existence as a residential structure on March 15, 1939,

(2) The total number of dwelling units after conversion shaill not exceed the maximum number of single-family lots
which could be attained on the parcel in conformance with the use and dimensional regulations of the underlying
zoning district, as determined by the Planning Board.

7.3) In connection with an application for a special permit under this section, an applicant shall submit a plan
conforming to the requirements for # preliminary subdivision plan under the Planning Board's rules and
regulations for the subdivision of land, or an "approval not required plan” if applicable, indicating the number
and layout of singie-family dwelling lots attainable under the Zoning By-Law without any variance or other
special pernl, and without any waiver of said rules and regulations

(4) An application under this section shall be subject to the Site Plan Review provisions of Section IV . of this By-
Law, regardless of the gross floor area of the structure to be converted

{5y Any special permit issued under this section shali include the following conditions:
{a) the parcel for which the special permit hag been granted shall not be further subdivided;

(b) the structure for which the special perniit has been granted shall not be enlarged by any change to the exterior
walls o1 roof ;

(c} no variance of any sort shall be issued in conjunction with the use for which the special permit has been
granted

b Assisted Living and Congregzte Living Housing for the elderly, including nen-profits, not-for-profits and for-profits,
subject to the following conditions (1) - {10} for all new construction and for all rehabilitation/reconstruction of such
use in an existing building where the existing footprint or floor area ratio (FAR) have increzsed; and subject fo the ;
following conditions (7) - (10) only for the 1ehabilitation/ reconstruction of such use in an existing building where the
existing footprint and fioor area ratio (FAR) have not increased:

(1} the development shall be on a parcel or parcels of land of not Jess than 5 acies, or not less than T acre per 10 units
ot fraction thereof, whichever acreage calculation is greater n Single Residence and General Residence Districts:

{2) the development shall be permitied only on a parcel or parcels of land Jocated on a primary or coilector roadway
or with direct access {o a primary or collector roadway;

{3) the Floor Area Ratio (FAR) shall not exceed 25 in Residential zones In a Business District or Office and
Professional District, the specified Floor Area Ratio for the District shal apply;
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Use and Dimensipnal Regulations A, Single Residence Districts

(4} the minimum front setback shall be 150 feet, of which at Jeast 75 feet from the streetline shall be landscaped open

space;

{5} the minimum side setback shall be 50 feet, except where the development abuts a lof in single-family, two-family
or three-family use, in which case the minimuns side setback shall be 200 feet;

{6} the maximum height of a structure (exchuding chimneys, antennas and other appurtenances necessary for the
operation of the building) in z Single Residence or General Residence District shall not exceed 2 1/2 stories and
shall not exceed 35 fzet when set back mwre than 300 feet of a single family, two-family or three-family
residential Jot line and shall not exceed 2 stories and shall not exceed 26 feet within 300 feet of a single family,
two-family, or three-family residential lot line; in a Business District o1 Office and Professional District, the

underlylag height requirement shall apply,;

{7} developments adjeining or facing residential uses, shall provide year-round opague screening at the time of
oceupancy, comprised of walls, fences, berms, or evergreen plantings;

(8} all parking areas shall be provided with year-round opaque screening at the time of occupancy, comprised of
walls, fences, berms, or evergreen plantings;

(9) developments located in & Single Residence District or General Residence District shall be designed for
cornpatibility with the residential character of the area;

(10} developments shall be subject to Site Plan Review
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SECTION !V'

Special Regulations

G. Dimensional Regulzations

G. DIMENSIONAL REGULATIONS

1. General Requirement
No division of land shall be made which results in the creation of any lot having dimensions smaller than the minimum reguired by

this Section for the building or use located thereon within the district in which such lot is located

2, Table of Dimensional Regulations

Minimum iot area, frontzge, lot width, setbacks and open space, and maxirmum height, lot coverage and floor area shali be as

specified in the following table of Dimensional Regulations, subject to the further provisions of this Section:

Lot Minimum Minimum Setback | Minimum Landscaped Building Maximums
. Avea | Frontage Front Side Open Space Height Lot Floor Area
District Principnl Building or Use (s.) (re) (i) (ft.) Surface Ratio Coverape Ratio
Single Residence
R-4 One-family or two-family
delached dwellings 43,560 100 30 or more 30 50% 3135 15% -
Any other principal use 43,560 150 30 or more 30 50% 3135 15% -
R-3 Osne-Tamily or two-family
detached dwellings 20,000 100 30 or more 15 40% /35 5% -
Any other principal use 43,560 150 30 or more 0 50% 3135 15% -
R-2 Cne-family or two-Tamily ’
detached dwelling 12,000 63 30 or more 12 3% 33 30 -
Any other principal use 43,560 150 36 or more 30 50% 3435 15% -
R-1 One-famity or two-family .
detached dwelling 8.000 65 30 or more 10 30% 3/35 35% -
Any other principal use 43,560 150 3G or more 30 50% 3135 15% -
General Residence Osne-family or iwo-family ‘ -
G delached dwelling 8,000 G5 30 or more 10 0% 3/40 35%
Any other principal use 43,560 150 30 or smore 30 509 3/40 15% -
Neighborhood Bus Any residential use 8,000 65 30 or more 10 30% 3140 15% -
Bt Any other principal use 4,000 - ” - 5%"' 3/40 3% -
Communily Bus Any residential use 8,600 65 30 or move 10 0% 340 35% -
B3-2 Any other principal use 8,000 65 25 15 20% 3140 - 032
General Bus Any residentio) use £.000 &3 30 or more 10 0% 340 35% -
B-3 Any other principal use 8,000 65 25 13 20% 3440 - 032
General Bus Any residential use 8,000 65 30 or more 10 30% 3/40 5% .
13-4 Any other principal use 10,006 65 25 5 20% 6/80 - 0.32
Businzss Any non-residential use 6,000 50 23 15 0% 6/80 - 032
! Any residential use 8,060 G5 30 or more o 0% 3149 35%
Cenlral Business Any residenlial use 5.000 G5 30 or more 10 30% 3/40 35% .
CB Any olher principal or - 10** - 5% 680 60% 24
mixed use
Offce/Professianal Residential structure 8.000 65 30 or mare 15 6% 3/40 35%
P Any other principal use 6,000 50 30 or more 15 0% 3440 20% 032
Planned Re-use One-famity or two-family
'R detached dwellings 20.000 100 30 or more 15 40% 30 25%
Other uses pernvissible
in Single Res. Districls 43,560 130 30 or more 30 50% 3/40 25% -
Light Manufacturing Any non-residenual use 6.000 50 30 i5 20% 6/80 - 032
M-1 Any residential use B,0G0 65 30 or more 16 0% 3/4D 35%%
General Any non-residential use 6.000 30 50 15 20% G/BO - (32
Manufacturing Any residential use B.600 435 30 or more 10 30% 340 33%
M -
Open Space/ Golf course or
Reciealion country club 56 oc 300 100 130 00% /40 5t -
OR Any other principal use 5ae 200 100 HY BO% 3440 10%
Gerialric/Elderly Any Printipal Use 358 200 20 15 3/40 032
Gie"
Technology Park Any Principal Use 43.560 106 30 15 - 6/8C
£ - -
T
paoe V-14
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SecTion IV

Special Reguiations . Dimensional Regulations

* Where shown s “30 or more” the mipimuom front setback shall be 30 feel from the sideline of 2 strest over 40 feet in width, and 50 feet from the center

line of 2 street 40 feet or less in width
" Minirmum front setback as reguizled, except where building lines have aiready been established in which case building lines musl be maintained; to be

used for landscaping, pedestrian angd vehicular nccess  Additionzl uses within the front setback in the CBD are listed under Section TV G 1 2, herein No

parking in the front setback
™A portion of this reguirenenl niay be provided in the public right of way {sirzet lrees, etc )
" See 51V G 10 for additional Dimensional Regulations for Geriatric Care/Elderly Housing Distriet Uses, including segulations on setback requirements,

fipor area ratio caleulations, and minimum landscape open space requirements within this districs
¥ gee RIH L5 and liLL 7 for additiona) Dimeansional Regulations for Technology Park District uses, including floor ares vatio regulations and minimum

landscaped open space requirements within this District

3. Lot Area Regulations

a. Lot Area Requirement
Where a minimum loi area is specified in Section IV G.2., no principal building or use shall be located on any lot of

lesser area (such minimum iot area to be determuined as set forth in these Lot Area Regulations, Section IV G.3.),
excepl as may be permitied hereinafter; and no such area shall include any portion of a street

b. Residential Area Districts
The Single Residence and General Residence Districts are divided into four Area Districts, as follows:
s Area District No 1, 2A and 2B (R4),
o Area District No 2C, 2D and 2E (R-3);
o Arez District No 3 (R-2); and
s  Area District No. 4 (R-1 and G).

¢. Irregularly-Shaped Lots
When the distance between any two points on ot lines is less than 50 feet, measured in a straight line, the smaller

portion of the lot which is bounded by such straight line and such lot lines shali be excluded from the computation of
the minimurn lot area unless the distance along such lof lines between such two poinis is less than 150 feet in such
cases where the Mintmum Lot Area is less than 20,000 square feet, as set forth in the Table of Dimensional
Reguiations, Section IV G 2. Otherwise, when the distance between any two points is less than 80 feet, measured in a
siraight line, the smaller portion of the fot which is bounded by such straight line and such Jot lines shali be excluded
from the computation of the minimum lot area, unless the distance along such lot lines between such two points is less
than 240 feet In all cases, the principal use shall not be located on such excluded area of the lot

d. Uplands Area Requirement
For the purpose of this Section, any lot laid out to be a buildable ot must contain upland area totaling at least 100

percent of the minimum lot area requirement {or the zoning district in which the land is sitvated  In addition, a
minimum of 70 percent of the required minimum lot area must be contiguous upland area, and shali be the Jocation for
the principzal structwre on the lot Portions of a lot excluded {rom the computation of a minimum lot area, as provided
under subsections IV G 3¢, above, shali not be used to meet the upland area requirements, herein.

A Jot for single or two family residential use, shall be exempt from this subsection d Uplands Area Requirement,
provided such lot conformed to all zoning requirements at the time of recording or endorsement

The serm “upland” is defined herein as land which is not “Land under Water Bodies and Waterways”, “Freshwater
Wetlznds”, or "Vernai Pool Habitat” as set forth 1y the Framingham Wetlands Protection By-Law [Town of
Framingham By-Laws Article V| Section 18 23, as well as land which is not an area of special flood hazasd, as

described under subsection BT H 1, herein
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Special Reguiations G. Dimensional Regulations

4, Lot Frontage and Width Regulations

z. Lot Frontage Requirement
Where 2 minimum lot frontage is specified in Section IV.G.2, no principal building or use shail be Jocated on a lot

which fronts a lesser distance on a street, except as may be permitfted hereinafter

b. Lot Width Requirement
Each lot shall have a width such that the center of 2 circle having a minimum diameter of 80% of the required frontage

of the iot can be passed along 2 continuous line from the sideline of the sireet along which the fontage of the Jot is
measured to any point of the building or proposed building on the lot without the circumnference intersecting any side
lot line.

In addition, each Jot shall have a width such that the entire portion of the parcel from the lot frontage to the required
front setback line shall have a minimum width equal to the required lot frontage as specified in Section I'V.G.2, and
such that the portion of the lot where any line passes through a principal building on the lot shall also have a minimmam
width equal to the required lot frontage as specified in SectionIV G 2.

5. Setback Regulations

a. Front and Side Setback Requirements
Where a nunimum depth of setback is specified in Section IV G 2, no building or structure shall be erected within the

specified distance fom the applicable lot line, except as permitted hereinafter.
b. Projections into Setbacks

1. Uncovered steps and ramps, and walls and fences no greater than six feet in height above the natural grade, may be
permitied in a sefback.

¢. Corner Clearance
In any district where a front setback is required, no building, fence or other structure may be erected and no vepetation

may be maintained between a plane two and one-half feet above curb level and a plane seven feet above curb level
within that part of the lot bounded by the sidelines of intersecting streets and a strajght line joining points on such
sidelines 25 feet distant from the point of intersection of such sidelines or extensions thereof

e

d. Side Setback Abutting Residential District
Where a side lot line of a lot in 2 non-residential district, abuts a Single Residence or General Regidence Zoning

District, there shall be a minimum side setback requirement for buildings on such lot of 36 feet; except in the Central
Business (CB) or Neighborhood Business {B-1) Districts, where such rminirnum side setback requirement for buildings
on such lot shall be 1¢ feet This setbaclk regulation for such lot in a nen-residential district shall not be applicable if
such ot s for a single family or two family residential use

g. Determination of Lol Lines
Where the designation of a front or side lot line for the purpose of determining required yards is unclear because of the

particutar shape or type of lot, the Building Commissioner shall designate the appropriate front or side ot line

{. Exception for Existing Alignment
In Single Residence, General Residence and Office and Professional Districts, if the alignment of existing principal
buildings on adjacent Jots on each side of 2 ot flonting the same street in the same district is nearer to the street line
than the required front setback, the averape of the existing alignments of all such buildings within 200 feet of said ot

shall be the required front setback
g. Special Permit for Limited Accessory Structures

1 Limited Accessoiy Structures — A structure that does not require a building permit, including but not limited to, a
shed, dog house, pool house, o1l or natural gas tank covers, wood storage bins, or any other similar accessory

structuse
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The Zoning Board of Appeals may authorize by Special Penmit the placement of Limited Accessory Structures
within the minimum side setback, provide that the board can find that the structure is in keeping with, and not
substantially detrimental to, the surrounding neighborhood

j N

3 Dimensicnal Regulations for Limited Accessery Structares ~ A Limited Accessory Stucture:
a Shall be no larger than 120 square feet of gross floor area,

b. Shall not be more than twelve (12) feet in height as measured from the average natural grade at 2 distance of up
to three (3) feet from the structure,

¢ Shall not be located within the required front setback or any closer to that setback than the primary structure.

d For =z 1esidential use, the accessery structure may be located at a distance from the lot line not less than one-
third (1/3) of the required minimum side setback

e. For z non-residential use, the accessory structure may be located at a distance from the lot line not less than
ope-half (1/2) of the 1equired minimum side setback
4 No moie than three (3) Limited Accessory Structure shall be permitied within the required side setbacks on any
one Jot

6. Open Space Regulations

2. Open Space Requirement ‘
Where a minimum percentage of open space is specified in Section IV G.2 , no principal building or use shall be

located or substantially altered on any lot in which such space 15 not provided

b. Open Space in Front Setback
In any district where a front setback is required, landscaped open space ten feet in depth shall be provided along the

entire width of the Jot al the front lot line Said strip may be interrupted by necessary vehicular and wallkway entrances

and exits.

c. Usable Open Space for One-family and Two-family Dwellings
All one-family and two-family detached dwellings shall have a minimum of 800 square feet of usable open space per

bedroom

d. Open Space in Setback Abutting Residential Distriet or Uses
In any district where a non-residential use abuts or faces a 1esidential zoning district or a single family or two family

use, a landscaped open space buffer at a minimum depth of 13 feet, shall be provided and maintained in order 1o
separate, both physically and visually, the residential use fiom the non-1esidential use; except in the Central Business
(CB) or Neighborhood Business (B-1) Districts where such minimum open space depth shall be 5 feet  The landscaped
open space buffer strip shall be conlinuous except for required vehicular access and pedestrian circulation

The buffer strip shall include a combination of deciduous and/o1 evergreen nees and lowes -level elements such as
shrubs, hedges, grass, ground cover, fences, planted berims, and brick or stone walls  Such open space buffer stips
shall provide 2 strong visual banier between uses at pedestrian leve] and shall cieate a strong impression of spatia)

sepalation.

e. Landsecaping Reguirement
Tn every district and for zii uses and stuctures, which are subject 10 site plan review, Jandscaping shall be provided in

accordance with the purpose, intent, objectives and standards of Section IV X 8 vof this By-Iaw, as feasible. All off-
street parking plans and site plans, 1equired under Sections IV B or IV 1. shall include a Jandscape plan and planting
schedule prepared by a registered landscape architect Landscaped buffer sirips along street right of ways shall be in
accordance with this Section IV G 6 Open Space Regulations, except in Distiicts where a larger buffer is required

Site constraints shall be considered in applying the standards of Section IV K. 8, which may be waived in sccordance

with Section IVK 10 ¢

7. Building Height and Bulk Regulations

a. Maximum Height Requirement
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Where 2 maximum height of buildings is specified in Section IV (.2, no building or part of a building shall exceed the
specified number of stories and furthermore, no bailding or part of a building shall exceed the specified feet above
average finished grade, except as permuited hereinafter

b. Exceptions to Maximum Height Requirement

1. The maximum height requirement specified in Section IV G.2. shall not apply to accessory structures ot
appurtenances normally built above the roof level and necessary for fhe operation of the building or use. Such
structures shall not be intended for human occupancy, and shall be erected only to serve the purpose for which they
are intended. Except for chimneys and penthouses for stairways and mechanical installations, no such accessory
structure or appurienance shall exceed a height of 80 feet from the average grade

2. Steeples, monuments and towers not used for communication purposes and not fntended for occupancy may be
erected 10 a greater height than specified by Section IV G 2 if 2 special permit is granted by the Zoning Board of

Appeals after a public hearing

c. Buik (T.ot Coverage and Floor Area) Regnirements
For any building or group of buildings on a fot, including accessory buildings, the percentage of the lot covered by
such buildings (Lot Coverage) or the ratio of the gross floor area of the building to the arez of the Jot (Floor Area

Ratio) shall not exceed the maximurmn specified in Section IV.G 2.

d. Height Requirements Near Residential Districts
In addition to the height limitations as set forth under subsection a. and subsection b. herein, the {ollowing additional

requirements shall apply for all buildings (except for those in single-family or two family use), in non-residential
zoning districts, when such building is in close proximity to a single residence o1 general residence zoning district.

1. Buildings located less than 50 feet from a single residence or general residence district shall be 2 maximum of 30
feet in height above finished grade.

2. In the Central Business District (CB) and Neighborhood Business District (B-1), buildings Jocated less than 50 feet
from a single residence or general residence district may be exempted by the above height restriction, up to a
maximurm of 40 feet in height above finished giade, by special permit, in accordance with the requirements of
Section V E. of this By-Law, if the Special Permit Granting Authority determines that the proposed building would
be congistent with the historic development pattern of the existing commeicial center of the area, and that such
building would not be more intrusive on the residential district than a building 30 feet in beight The Planning Board
shall be the Special Permit Granting Authority under this subsection

3. In all non-residential zoning districts wheie the maximum building height for a use is desipnated as 6 stories and 80
feet zbove finished grade, as specified in Section IV G 2 Table of Dimensional Regulations, the following height
requirement shall apply when such use is in close proximity to a singie residence or general residence zoning district:

DISTANCE FROM RESIDENTIAL DISTRICT BUILDING HEIGHT
equal 10 or greater than 50 but less than 200 feet 40 feet.
equal to or greater than 200 but less than 300 feet 50 feet.
equal 1o or greater than 300 but less than 400 feet 60 feet.
equaj 1o or greater than 400 feet 80 feet

For the purposes of this subsection, when a zone line vuns along a street, the width of the right of way of the
street shall be inciuded in the calculation for distance from a residential zoning disirict

8. Exemptions from Dimensional Regulations

a. Single Lot Exemption for Single and Two-Family Use
A lot fo1 single or two-family sesidential use shall be exempt from any inciease in a1ea, fiontape, width, setback (ie,
yard), lot coverage or depth reguirements resulting from the adoption or amendment of this By-Law, provided that:
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1. The lot was net held in common ewnership with any adjoining land at the time of recording or endorsement,

whichever occurs sooner;

. The lot conformed to existing zoning requirements at such fime;

| =)

3, The lot has at least 5,000 square feet of atea and at least 50 feet of frontage; and

4. The lot conforms fo the open space and Jot coverage requirements and to any other provisions of this By-Law except
for Iot area, frontage and setback requirements

b. Common Lot Exemption for Single and Two-Family Use
A lot for single or two-family residential use shiall be exempt from any increzse in area, frontage, width, setback (i.e,

yaid), lot coverage or depth requirements resulting from the adoption or amendment of thus By-Law for five years from
the effective date of such adoption or amendment, provided that:

1. The plan for such ot was recorded or endorsed as of fanvary 1, 1976;

2. The lot was held in common ownership with any adjoining land as of January 1, 1976;
3. The lot conforimed to the existing zoning iequirernents as of Janbary 1, 1976;

4. The lot has af least 7,500 square feet of area and at least 75 feet of frontage

This exemption shall not zpply to more than tres such adjomning lots held in commen ownership,
-3

c. Single and Two Family Residential Structure
Alteration, reconstruction, extension or structural change (collectively “alteration™) to 2 non-conforming single or two

farnily residential structure, which is considered a non-conforming structure due to its location on a lot with insufficient
area, width and/or frontage, shail not be considered an increase in the non-conforming nature of the structure and shall
be permitted by right if, at the time of application, the structure and alleration will comply with all then current open
space, lot coverage and building height requirements, and the alterztion will comply with ali then current sethack
requirements, as set forth in Section IV.G of these By-Laws, and further provided that such alteration does not result in

the conversion of a structure froms a single family use (o a two-fanily use

9. Dimensional Regulations for Educational and Institutional Uses

a. GGeneral Requirement
Educational and istitutionai uses listed in Section Il A 1 e and located in a residential district shall be subject to the

dimensionat regulations specified by Section IV G 2 {o1 buildings other than a one-family or two-family detached

dwelling

b. Exception for Family Day Care Homes
Family day care homes, as listed in Section IIL A T 4, must comply with the dimensional reguiations of Section IV G 2
for a ane-family detached dwelling in the district within which the facility is located

c. Special Requirements for Large Facilities
Facilities listed under Section [11 A 11 shall be subject to the dimensional regulations of said section in liev of the

requirements of Section IV G 2
10. Dimensional Regulations for Geriatric Care/Elderly Housing District Uses

a. Special Setback Requirements
Buildings on adjoining lots within the Geriatric Care/Elderly Housing District must meet the setback 1equilements

specified by Section IV G 2 for the district, but may be integrated with walkways and hieezeways which interconnect
buildings and provide pedestian connections Further, a minimum setback from the Geriatric Care/Elderly Housing
District Boundary Line shall be as follows: 70 foot setback for a one-siory o1 two-story building wifhin the District, and
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1. SITE PLAN REVIEW

1. Purpose
The purpose of this section is to protect the health, safety, convenience and general welfare of the inhabitants of the Town

by providing for a review of plans for uses and structures which may have significant impacts on traffic, municipal and
public services and utilities, environrnental quality, community economics, and community values in the Town.

2. General Provisions
The Planning Board shall conduct site plan review and approval  Notwithstanding any provision of this By-Law to the

conirary, any structure, use, ziteration or improvernent which meets any of the following criteria (excluding subdivisions
for detached single-famity dwellings, planned unit developments, and all uses exempt from sucli zoning regulation as set
forth under MGL. Chapter 40A, Section 3) shall requite site plan review and approval as set forth in this section:

a. any new structure, or group of structures under the same ownership on the same ot or contiguous lots, or any
substantial inyprovement, substantial 2leration, or change in use of an existing structuie or group of structures, which
results in the development of any off-street parking or loading facilities {except for residences requiring fewer than
five stalls) and less than 8,000 square feet of gross floor area, and except for 1esidences requiring fewer than five
stalls, any new construction or expansion, alterstion or enlargement of a parking facility and/or off-street loading
facility and/or any facility for the storage or sale of any type of new or used vehicle, including construction vehicies,
tnzck tratlers and/or any vehicle which would normally require licensing by the Commonwealth of Massachusetts
shall be subject to the provisions of the first paragraph of Section IV 1 5, herein with regard to Contents and Scope of

Applications;

b. any new structure, or group of structures under the same ownership on the same lot or contiguous lots, or any
substantial improvement, substantial alieration, or change in use of an existing Structure or group of structures, whiclh
results in the development of, redevelopment of, reuse of, change in use of, or an increase of at least 8,000 square
feet of gross floar area, or which requires the provision of 30 or more new or additional parking spaces under this
By-Law, or which results in a floor area ratio (FAR) gieater than 0 32, shall be subject to this Section IV.1 in its

entirety;

c. apy new structure, group of structures, substantial improvemnent, substantial alteration, or change in use, which either
results in an increase of 5,000 square feet of gross floor area or requires the addition of 20 or more parking spaces,
when any portion of the lot or parcel of land on which said structure or use is located lies within 200 feet of a
residential district, shall be subject to this Section IV I in its entirety

For purposes of this Section 1V [, the calculation of increase in floor area shall be based on the aggregate of all new
structures, improvements, alterastions or enlargements, calculated from the dzate of enactment of this section

3. Basic Requirements

a. Notwithstanding anything contained in this By-Law to the contrary, no building permit shall be issued for, and no
persen shall underiake, any use, alteration or imp1ovement subject (e this section unless an application for site plan
review and approval has been prepaied for the pioposed development in accordance with the requirements of this
section, and unless such application has been approved by the Planning Boa:d

b. No occupancy permit shall be granted by the Building Conwnissione: until the Planning Board has given its approval
that the deveiopmient and any associated off-site improvements conform to the approved application for site plan
review and approval, including any conditons imposed by the Planning Board

4. Application and Review Procedure

a. Prior to the filing of an application puisuant to this section, the applicant, as defined in Section LE | herein, shall
submit a preliminary draft of such application fo the Building Commissioner, who shall advise the applicant as to the
pertinent sections of this Zoning By-law
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b. The applicant shall subnit to the Planning Board ten {10} copies of the application for site plan approval,
conforming to the requirements of this Sectton IV [ Upon recesving the completed application, the Planning Board
shall forthrwith transmit one copy gach to the Building Commissioner, the Engineering Departrent, the Planning
Department, the Police Department, the Fire Department, the Board of Public Works and such other departments and

boards as the Planning Board may determine appropriate

c. Such agencies shalf, within 35 days of receiving said copy, report to the Planning Board on (1) the adeguacy of the
data and the methodology used by the applicant o determine impacts of the proposed development and (2) the
effects of the projected impacts of the proposed development Said agencies may recomrnend conditions or remedial
measures to accommodale or mitigate the expected impacts of the proposed development Failure by any such
agency to report witkin the allotted time shall constitute approval by that agency of the adequacy of the snbmittal and
also thzt, in the opinion of-that agency, the proposed project will cause no adverse impact

d. The Planning Board shall not render & decision on said application until it has received and considered all reports
requested fiom Town departments and boards, or until the 35-day period has expired, whichever is earlier Where
circumstances are sich that the 35-day period is insufficient fo conduct an adequate review, the Planning Board ray,

at the written request of the applicant, extend such period to 60 days.

e. The Planning Board shall hold a public heating on any properly completed application within 65 days after filing,
shal} properly serve notice of such hearing, and shall render its decision within 90 days of said hearing. The hearing
and notice reguirements set forth herein shall comply with the requirements of G.1. ¢ 40A section 11, and with the
requirgiments of Section V L. of this By-Law All costs of the notice requirements shall be at the expense of the

applicant.

f. In 1eviewing the wnpacts of & proposed dewslopment, the Planning Board shall consider the informaltion presenied in
the application for site plan approval, including all items specified in Section IV 1.5; all reports of Town
departments submitied to the Planning Board pursuant fo Section I'V 1.4 {c); and any addijtional information available
1o the Planning Beard, submitied fo the Planming Board by any person, official or agency, or acquired by the
Planning Board on its own initiative or research

5. Contents and Scope of Applications
An application for site plan review and approval under Section ]V ] 2 & shall be pepared by qualified professionals,
including a Registered Professional Engineer, a Registerad Architect, and/or 2 Registered Landscape Architect, and shall
be limited 1o a parking piar, pursuant to subsection 5 f, herein, containing items 1-15 as set forth in subsection 5 a, below,
an environmental impact assessment, as set forth in subsection 5 g.(2), below, and a parking impact assessment, as set forth
in subsection 5 g (5), below The Planning Board may require additional informatien be provided by the applicant,
including but not limited to a Traflic lmpact Assessment, should taffic and circulation matiers or other development
related issues be deemed important considerations 10 a site plan evaluation and decision

An application for site plan review and appioval undes Section IV 1 2.b or 2 ¢ shall be prepared by qualified professionals,
including a Registered Professional Engineer, a Registered Architect, and/or a Registered Landscape Architect, and shall

include:

a. A site plan at a scale of one inch equals twenty Teet {1"=20'}, or such other scale as may be approved by the Planning
Board, containing the following items and miormation:

1. Topogiaphy of the property, including coniows al a 2 foot wnterval based on the Mean Sea Level Datum o 1927

2. Location of all buildings and Jot lines on the Jot, including ownership of lots, and street lines, including
intersecilons vatun 300 fi

3. Dimensions of propesed buildings and structwres, including gioss floor area, fioor area ratio, total 1ot coverage of
bujlding, and brezkdown of indoor and outdoor floor area as to proposed use  Alea dimensions to include Lot
Coverage of Building, Paved Surface Coverage, and Landscaped Open Space and Gther Open Space, with
percentages of these items to be provided and to wtal 100 percent of the lot area
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4. Maximum seating capacity, number of employees, or sleeping units if applicable.

5. Locations and dimensions, including total ground coverage, of all driveways, maneuvering spaces and aisles
parking stalls and loading facilities, and proposed ¢irculation of traffic.

6. Location of pedestrian areas, walkoways, flow patterns and access points, and provisions for handicapped parking.
7. Location, size, and type of materials for surface paving, curbing, and wheel stops.
8, Location, dimension, type and quantity of materials for open space, planting, and buffers where applicable

9. Provisions for storm water drainage affecting the site and adjacent parcels, and snow disposal areas. Drainage
computations and lmits of floodways shall be shown where applicable. -

10. Polar diagram showing direction and intensity of outdoor lighting, indicating fixture height, location, type of
lighting, and wattage

I1. identification of parcel by sheet, block, and lot number of Assessors Maps

12, Planning Bosrd Signature Block at approximately the same location on each page of the submitted plans

13. Zoning Table to be located on both the front page of the submitted plans @nd on the Parking Plan/Site Pian page
14. Water service, sewer, wasle disposal, and other public utilities on and adjacent to the site

15. Any additional information required by the Planning Board to ensure compliance with this section. The Planning

Board may waive any of the above reguirements
-

For convenience and clarity, this information may be shown on one or more separate drawings

b. A landscape plan at the same scale as the site plan, showing the limits of work, existing tree lines, and all proposed
landscape features and improvements including planting areas with size and type of stock for each shrub or tree.

c. An isometric iine drawing (projection) at the same scale as the site plan, showing the entire project and its relation to
existing areas, buiddings and roads for a distance of 100 feet from the project boundaries

d. A Tocus plan at a scale of one inch equals 100 feet (1"=100"), or such other distance as may be approved by the
Planning Board, showing the entire project and its relation to existing aieas, buildings and roads for 2 distance of
1,000 feet from the pioject boundasies, or such other distance as may be approved or required by the Planning

Boaid.

e. Buiiding elevation plans at a scale of one-quarter inch equals one foot (1/4"=1"-0") or one-half inch equals one foot
(1/2"=1"-0") or such other scale as may be approved by the Planning Board, showing al} elevations of a1l proposed
buildings and structures and indicating the type and color of materials to be used on all facades

f. A parking plan, at the same scale as the site plan

g A Development Impact Statement which shall describe potential impacts of the proposed development, compare
thern to the impacts of uses which are or can be made of the site without a requirement for site plan review, identify
al} significant positive or adverse impacts, and propose an acceptable progiani to prevent or mitigate adverse
impacts The Development Impact Statement shall consist of the following five elemenis:
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{1) Traffic Impact Assessment

{a} Purpose: To document existing traffic conditions in the vicinity of the proposed project, to describe the vohune
and effect of projected affic generated by the proposed project, and to identify measures proposed fo mitigate

any adverse impacts on fraffic

(b) Formaf and Scope:
(i) Existing traffic conditions: average daily and peak hour volumes, average and peak speeds, sight distances,

(i)

(i)

accident data, and levels of service (LOS) of intersections and stizets Hkely to be affected by the proposed
development Generzlly, such date shali be presented for all streets and intersections adjacent to or within
1000 feet of the project boundaries, and shall be no more than 12 months old at the date of application,
unless other data are specificaily approved by the Planning Board. Where a proposed development will
have au irnpact on a critical intersection or intersections beyond 1,000 feet of the project boundary,
particularly intersections of arterial and collector roadways which are integral to the circulation of the
proposed development, the Planning Board may require that such intersections beyond 1,600 feet of the
project boundary be included in the analysis of traffic conditions.

Piojected taffic conditions for design year of cccupancy: statement of design vear of occopancy,
background traffic growih on an annual average basis, impzcts of proposed developments which have
already been approved in part or in whole by the Town

Projected impact of propeosed develepment: projected peak hour and daily traffic generated by the,
development on roads and ways in the vicinity of the development; sight lines at the intersections of the
preposed diiveways and streets; existing and propoesed traffic controls in the vicinity of the proposed
development; and projected post-development traffic volumes and levels of service of intersections and
streeis likely 1o be affected by the proposed developrient (as defined in (i) above)

(2) Environmental Impact Assessment

(2) Purpose: To describe the impacts of the proposed development with respect {o on-sile and off-site
environmenta) quality

(b} Format and Scope:

(i)

(if)

(iif)

Identification of potential impacts: description and evaluation of potential impacts on the quality of air,
surface water, and ground water adjacent to o1 direetly affected by the proposed development; on-site or
off-site fiooding, crosion, and/or sedimentation resulting from alterations to the project site, including
grading changes and increases in impervious ares; on-site or off-site hazards fiom radiclogical emissions
or other hazardous materials; adverse imipacts on femperature and wind conditions on the site and adjacent
properties; impacts on solar access of adjacent properties, and off-siie noise or light impacts

Systems capacity: evaluztion of the adeguacy of existing o1 proposed systems and services for water
supply and disposal of liquid and selid wastes

Proposed mitigation measures: description of proposed measures for mitigation of any potential adverse

impacts identified above
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{3) Fiscal Impact Assessment

(a) Purpose: To evaluate the fiscal and economic impacts of the proposed development on the Town.

{b) Format and Scope:
(i Projections of costs arising from increased demands for public services and infrastructure

(ii} Projections of benefits from increased tax revenues, employment (constraction and permanent), and value
of public infrastmcture to be provided.

(iify Projections of the impacts of the proposed development on the valves of adjoining properties,

-~

(iv} Five-year projection of increased Town revenues and costs resulting from the proposed development.

{(4) Community Impact Assessment

{2) Purpose: To evaluate the impacts of the proposed development with respect to the Town's visual and historic
character and development goals

(b) Format and Scope:

{i) Site design and neighborhood impact: evaluation of the relationship of proposed new stnuctures or
alterations to nearby pre-existing structures in terms of character and intensity of use (e g, scale, materials,
color, door and window size and locations, setbacks, roof and cornice lines, and other major design
zlements); and of the Jocation and configuration of proposed structures, parking areas, and open space with
respect to neighboring properties -

(ify Historic impact; identification of impacts on significant historic properties, districts or areas, or
archasological resources (if any) in the vicinity of the proposed development.

(iii) Development goals: evaluation of the proposed project's consistency or compatibility with existing local
and regional plans.

{5} Parking Impact Assessment

(a) Purpose: To document existing neighborliced parking conditions, to evalvate the off-site impacts of the
proposed parking, and to mitigate any adverse parking impacts on the neighborhood.

{b) Fermat and Scope:
(i) existing off-site neighborhood parking conditions, including identification of streets likely to be afiected
by the proposed development;

(i} projected impact of proposed development;
{iliy proposed mitigation measures for adverse impacts identified above.

The Planning Beard, at its discretion and based on a preliminary assessment of the scale and type of development
proposed, may waive or modify the requirements for submission of any of the elements of the development impact
agsessment lsted in this paragraph g Such waiver shall be issued in writing with supporting reasons

. Development Impact Standards

The following standards shall be used in evaluating projected impacts of proposed developments; provided, however, that
an application for site plan review and approval under Section IV 1.2 a shall be evaluated using only thé standards
comtained in Section IV]6b and Section TVI6e, below New buiiding construction or other site alleration shall be
designed, to the extent feasible, and after consideiring the qualities of the specific location, the proposed land use, the
design of building form, grading, egress points, and othe: aspects of the development, so as to comply with the following
standards;
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a. Traffic Impact Standards

(1) The “level of service” (LOS) of all impacted intersections and streets shall be adequate following project
development, or the total value of off-site traffic improvements required or approved by the Planning Board as a
condition of approval in any location within the Town affected by the proposed project shall be equal to a
minimum of three per cent (3%) of the total development cost of the proposed project For purposes of this

standard:

(1)

(i)

(iif)

(iv}

“level of service” (LOS) shall be determined according io criteria set forth by the Transportation Research
Board of the National Research Couneil;

“impacted” means intersections projected to receive at Jeast five per cent (5%) of the expected waffic
generated by the proposed development, either based upon the total anticipated peak hour traffic generated
by the proposed project, or based upon the fotal anticipaied average deily waffic counts generaied by the
propesed project;

“adequate” chall mean a leve) of service of “B™ or betier for rural, scenic and residential streets and for all
new streets and intersections lo be created in connection with the project; and "D or better for all other
streets and intersections; and

“total development cost" shall mean the totai of fhe cost o value of land and ali development-related

improvements, and shall be determined cn the basis of standard building or construction costs, such as
published in the Engineering News Record or other source acveplable to the Planning Board, for the

relevani type of structure and use

(2) The propesed site plan shall minimize points of Faffic conflict, both pedestrian and vehicular The following
guidelines shall be used 1o achieve this standard: -

(i)
(ii)
(iiD)
(iv)

{v)

(vi)

Entrance and exit driveways shali be so located and designed as to achieve maximum practicable distance
from existing and proposed access connections from adjacent properties

Where possible, driveways shali be Jozated opposite sinular driveways
Sharing of access drivewsys by adjoining properties and uses 15 encouraged
Left-hand turns and other turning movements shall be mininvzed

Drivewzys shall be so located and designed as to discowage the youting of vehicular traffic to and through
residential streets

Pedestrian and bicycle circulation shall be separated from motor vehicle circulation as far as practicable

b, Envirenmental Impact Standards

(1) The proposed development shall not create any significant emission of noise, dust, fumes, noxicus pases,
radiation, or water pollutants, or any other similar significant adverse envirommental impact

(2} The proposed development shall not inciease the potential for e1osion, flooding or sedimentation, either on- site
or on neighboring properties; and shall not inciease rates of nnoff from the site to the satisfaction of the Town
Engineer and Board of Public Woiks Provision for atienuation of runoff pollutants and for pround water
recharge shall be included in the proposal  The proposed development shall comply with the latest accepted
state and federal Best Management Prectices for water quality mitigation and management

(3) The design of the proposed development shall minimize the destruction of unique natural features

{4) The location and configuration of proposed structures, parking areas and open space shall be designed so as to
minimize any adverse impact on temperature levels or wind velocities on the site o1 adjoining properties
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(5) Outdoor lighting, including lighting on the exterior of a building or lighting in parking areas, shall be arranged
to minimize glare and light spillover 1o neighboring properties

(6) Proposed structures, and existing structures adjoining the project site shall be free from shadows created by the
propesed development from 9:00 2 m. to 3:00 p.m. on December 21. Proposed development within the Central

Business District shall be exempt from this standard

(7) All outdoor lighting shall be designed and located so that a line drawn from the height of the luminaire along the
angle of cutoff intersects the ground at a point within the development site; except that this requirement shall not
apply to (a) low-Jevel intensity pedestrian lighting with a height of less than ten feet, or (b) security lighting

directed off the wali of a principal structure

c. Fiscal Impact Standards

(1) Projected positive net fiscal flow for first five years after design year of occupancy

d. Community Impact Standards
(1) Design elements shall be compatible with the characler and scale of neighboring properties and structures.

(2) The design of the development shall minimize the visibility of visually degrading elements such as trash
colieciors, loading docks, etc

(3) The design of the development shall be consistent or compatible with existing local plans, including plan
elements adopted by the Planning Board, Conservation Commission, Parks Commission, and other Town bodies

having such jurisdiction. =

(4) The design of the development shall minimize earth removal and volume of cut and fill. Any grade changes shall
be in keeping with the general appearance of neighboring developed areas

(5) The design of the development shall minimize the area over which existing vegetation is to be removed. Tree
removal shal] be minimized and, if established trees are to be removed, special attention shall be given to the
pianting of replacement nees

e. Parking Standards
{1} The facility will not create z hazard to ebutters, vehicles or pedestrians

(2) Apmopriate access for emergency vehicles will be provided to the principal structure.

(3) Adverse impacts on the abutters, residents, or businesses in the aiea or on the character of the neighborhood will
be mitigated satisfactorily.

7. Decision

a. Specific Findings Required
Prior 1o granting approval or disappioval, the Planning Board shall make written findings with supporting
docurnentation as specified below  Such {findings shall pertain to the entive proposed development including any site
plan or design modifications imposed by the Planning Board as a condition of its approval, and any off-site
improvements proposed by the applicant or vequired by the Planning Board as a condition of its approval

b. Approval
The Planning Board shall appiove an application, based on its review of the projected devejopment impacts and the

proposed methods of mitigating such impacts, if said Board finds that the propesed development is in conformance
witl) this By-Law, after considering whether the proposed development will comyply, to the extent feasible, with the
standards set forth in Sections IV 1 6 (a) - (); movided, however, that an application for site plan review and
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SecTion IV .
Special Ragulstions l. Site Plan Review

approval under Section IV I 2 a shall be evaluated using only the standards contained in Section IV 16 b and
Section IV 16 e

c. Disapproval

(1) The Planning Board may reject 2 site plan that fails to furnish adequate information required by the by-law;

(2) The Planning Board may reiect a site plan where, although proper in formy, the plan depicts a use or structure so
intrusive on the needs of the public in one regulated aspect or another that rejection by the board would be

tenable

8. Conditions, Limitations and Safeguards
In granting approval of an application the Planning Board may impose conditions, limitations and safeguards which shall

be in writing and shall be a part of such approval Such conditions may include, among other matters and subyjects:

a. Controls on the Jocation and type of access to the site;

b Controls on the number of vehicles that arrive or depart during the morning and/or evening peak howis (including
controls on the maximum number of vehicles which may use the off-street parking areas during said periods);

¢. Requirements for off-site improvements up lo 3 maximum velue of six per cent (6%) of the total development cost of
the proposed project to improve the capacity and safety of roads, intersections, pedestrian ways, wate1, sewer,
drainage, and other public facilities which are likely to be affected by the proposed development;

d. Reguirements for donation and/or dedication of land for right-of-way to provide for future roadway and/or

mtersection widenings or improvements;

Requirements for securing the performance of 21 propesed work, including moposed off-site improvements, by
either or both of the following methods: (1) a performance bond, & deposit of money, negotiable securities, lefier of
credit, or bank passbook in an amount determined by the Planning Board 1o be sufficient to cover the cost of all or
any part of the improvements required as conditions of approval; (2} a covenant ruaning with the land, executed and
duly recoided by the owner of record, whereby the required Improvements shall be completed before the property

may be conveyed by other than a2 mortgage deed
. Conditions to minimize off-site impacts on traffic and envirommental guality during eonstruction

Requirements for reductions in the scale of the proposed development, including reductions in height, floor area, or
lot coverage, provided, however, that any such reduction be limied to that which is reasonably necessary fo reduce
the level of impact of the proposed development to a level that wil] permit the Board to make the wiitien findings

required unde: Section IV 17 (2) herein

[}

k requirements for screening parking facilities from adjoining premises or from the street by walls, fences,
plantings, or other devices to mitigate adverse impacts;

i. conditions to mitigate adverse impacts to the neighborhood and abutiers, including but not himited to
adverse impacts caused by noise, dust, fumes, odors, lighting, headlight glare, hours of operation, or

SnOW sforage

The applicant, when other than the ovner(s), and the owner(s) of Jand will be responsible for mitigation measures or
condivons which aie required as part of a favorable decision for issuance of site plan approval
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SecTion IV :
Special Regulations _ i, Site Plan Review

0. Administration

a. The Planning Board shali establish and may periodically amend rules and regulations relating to the administration
of this section, including additional regulations relating to the scope and format of reports required hereunder

b. The Plamning Board shall establish and may periodically amend a schedule of fees for all zpplications under this
section Ne application shall be considered complete unless accompanied by the reguired fees

¢. The Planning Beard shall be responsible for deciding the meaning or intent of any provision of this saction which
may be unclear or in dispute.

d. Any person aggrieved by 2 decision of the Planning Board with regard to Site Plan Review may appeal such
decision to a court having jurisdiction, in accordance with Massachusetts General Laws, Chapter 404, Section 17

10. Separability
The invalidity of one or more provisions or clauses of this section IV 1. shall not invalidate or inmpair the section as a
whole or any other part hereof

FRAMINGHAM ZOMNING BY-LAwS page IV-37



FORM 2: SUBMISSION #2

Three certified copies of the main motion, or amended main motion voted by
town meeting, with the date and votes thereon.

TOWN OF FRAMINGHAM, MASSACHUSETTS

AUGUST 3, 2005 SPECIAL TOWN MEETING

VALERIE MULVEY, TOWN CLERK




Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1

To see if the Town will vote to amend the Zoning By-Law of the Town of Framingham as follows:

Amend Section IIL.A.1 by deleting the existing words in Paragraph i. and replacing with the
following words.

“Charitable and philanthropic buildings for religious purposes or educational purposes on land
owned or leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a
religious sect or denomination or by 2 nonprofit educational cozporation; provided, however, that
such land or structure shall be subject to regulations concerning the bulk and height of structures,
yard size, lot area, open space, parking, building coverage, and site plan review requirements in
accordance with the provisions of this By-Law.”

Amend Section IV.I. Site Plan Review, Subsection 2, General Provisions, by deleting the following
words in the parenthesis as they appear in the second sentence:

“(excluding subdivisions for detached single-family dwellings, planned unit developments,
and all uses exempt from such zoning regulation as set forth under MGL Chapter 404,

Section 3)”
Sponsor: Planning Board

August 3, 2005 Voted: That Town Meeting amend the Zoning Bylaw of the Town of
Framingham as set forth under Article 1 of the August 3, 2005 Special Town Meeting as printed in

the handout, as amended.

117 voting in favor, 2 opposed, 4 abstentions
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Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1
AMENDMENTS

August 3, 2005 Voted: That the following proposed langnage, amending Section III A 2, be
deleted from the proposed amendments in Article 1

“However, the Plapning Board shall be the Speaial Permit Granting Avthority for uses under this
section that require a public hearing before the Planning Board pursuant to other provisions of the

Zoning Bylaw herein ”

August 3, 2005 Voted: That Article 1 be amended by insertng the following words after the word
structures, “frontage on an existing public way™:

Section [IT A 11 would then read a5 follows:

“i. Charitable and philanthropic buildings for religious purposes or for educational purposes on land
owned or leased by the Commonwealth, or any of its apencies, subdivisions, or bodies politic or by a
religious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structures shall be subject to reasonable regulations concerning the bulk and height of
structures, frontage on an existing public way, and determining yard sizes, lot area, setbacks, open

space, parking and bulding coverage requirements ™’

4 THUE".:UPY AT?F: I
f/}/—{i&z,‘ Lt »

Hliten
f#’
401’\”\; p r—h"f r:“ 3 K |"F{ ‘J/\f .



FRAMINGHAM PLANNING BOARD

WIEMORIAL BUILDING * ROOM B-37 » 150 CONCORD STREET » FRAMINGHAM, MA 01702-8373
TELEFHONE [508] 620-4837 » FaX [508] B72-0523 » EmalL: planning beard(@framinghamma org

PROPOSED ZONING AMENDMENTS

Section [F1.A. Single Residence

1. Amend Section TILA.1.e. by striking the words “public and religious schools and private and”,
“churches or other places of worship; parish house”,*setback, side and rear yard” and “and/or the nses
not otherwise covered” and replacing with new wording to read as follows.

Conform II.A. 1 & to proposed new text in LA 1.i. as follows:

¢. Public buildings and grounds not set forth in subsection i. herein; public hospitals and dormitories
accessory thereto; passenger stations; water 1oWers; reservoirs; amateur radio towers; private
permanent type swimming pools accessory (o residential use, subject to setbaelk all dimensional

requirements of the District.
The purpose of the amendment is fo conform IITA. Le. to the proposed new text in ITLA. 1L

2. Amend Section TILA.1i. by deleting in its entirety the existing subsection and replacing with the
following new subsection i.

“{ Charitable and philanthropic buildings for religious purposes or for educational purposes on land owned or
jeased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a religious sect or
denomination or by a nonprofit educational corporation; provided, however, that such land or structures shall be
subject 1o reasonable regulations concerning the bulk and height of structures, and determining yard sizes, ot
arez, setbacks, open space, parking, and building coverage requirements and-site-planrevienrequirementsin

BEEaT £8

The purpose of this amendment is to make the new subsection consistent with the language in MGL ¢. 404,
Sect. 3.

3.a.  Amend the Section IIT.A.2. by adding the following sentence after the first sentence.

“However, the Planning Board shall be the Special Permit Granting Authority for uses under this section that
require a public hearing before the Planning Board pursuant to other provisions of the Zoning By-Law herein ™

3.b.  And further amend Section IIL.A.2.a. by deleting this paragraph as follows and reformatting

accordingly.

a Mlemritnlad o n el spalfpem deoptibate e e gor oot ome S0 ioac o g iti A Ynwmn e o s i n e st s nan el
TTTETTR T W T owerd AL TtV UVETT O T T \Lr\.-]_l LE T u‘.‘)ua Fﬁ-lﬁJithvU UJ T iy TS JI‘J T T Fawber PV L id AT ‘Abl uj.)i‘

HiAd4efthe

The purpose is to eliminate any conflict with the new section ITLA. LL and revisions to I'V.1. and to allow for
concurrent hearings before the Planning Board streamiining the review process.
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4. Amend Section IV.G.9. by deleting in its entirety.

The purpose of this amendnient is to again remove any conflicts with the revisions to Sections ITLA. and
V1

Section IV.L Site Plan Review

5. Amend Section IV.L2. by deleting the following words in the first sentence as follows:

"(excluding subdivisions for detached single family dwellings, planned unit developments, and zll uses exempt
frorn such zoning regulation as set forth under M G L. Chapter 404, Section 3)"

I'he purpose is not to preclude exempt uses from site plan review.

6. Amend Section IV.L.2.c. by striking the numbers and words “5,600” and “the addition of
20" and inserting in place thereof the numbers and words as follows.

“¢ any new structure, group of structures, substantial improvement, substantial alteration, or change in
use of an existing structure or group of structures, which either results in the development,
redevelopment, reuse, change in use, or an increase of 3,000 square feet of gross floor area or requires 5
or more parking spaces or an off-street loading facility, when any portion of any Jot or parcel of land on
which said structure or use is located in or Hes within 200 feet of a residential district, shall be subject to

this Section IV [ in its entirety.”

The purpose of this amendment is to provide the requirement for site plan review for uses listed
under the new Section IITALL
7. Amend Section ITV.L.3. by reformatting existing paragraph b. to ¢. and adding a new

paragraph b. as follows.

“b. The Planning Board, at its discretion and based on a preliminary assessment of the scale and type of
development proposed, may waive or modify the requirernents for submission of any of the elements in
Subection 5 and the development impact standards in Subsection 6. Such waiver shall be issued in

writing with supporting reasons

The purpose of this amendnient is to provide the Board with the ability to grant reasonable waivers
from the submission requirements and standards under Subsections 5 and 6 for exempt uses.

Special Town Mig August 3, 2005 8/16/2005 2



Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1

To see if the Town will vote to amend the Zoning By-Law of the Town of Framingham as follows:

Amend Section III.A.1. by deleting the existing words in Paragraph i. and replacing with the
following words.

“Charitable and philanthzopic buildings for religious purposes or educational purposes on land
owned or leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a
religious sect or denomifiation or by 2 nonprofit educational corporation; provided, however, that
such land or structure shall be subject to regulations concerning the bulk and height of structures,
yard size, lot area, open space, parking, building coverage, and site plan review requirements mn
accordance with the provisions of this By-Law ™

Amend Section IV.1. Site Plan Review, Subsection 2, General Provisions, by deletung the following
words in the parenthesis as they appear in the second sentence:

“(exchuding subdivisions for detached single-family dwellings, planned unit developments,
and all uses exempt from such zoning regulation as set forth under MGL Chapter 40A, {

Section 3)”
Sponsor: Planning Board

August 3, 2005 Voted: That Town Meeting amend the Zoning Bylaw of the Town of
Framingham as set forth under Article 1 of the August 3, 2005 Special Town Meeting as printed in

the handout, as amended

117 voting in favor, 2 opposed, 4 abstentions
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Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1
AMENDMENTS

Aungust 3, 2005 Voted: That the following proposed language, amending Section IIT A 2, be
deleted from the proposed amendments in Article 1:

“However, the Planning Board shall be the Special Pennit Granting Authouty for uses under this
section that require 2 public heasing before the Planning Board pursuant to other provisions of the

Zoning Bylaw herein ”

Aungust 3, 2005 Voted: That Asticle I be amended by inserting the following words after the word
stractures, “frontage on an existing public way™:

Section 11T A 11 would then read as follows:

“i Charitable and philanthropic buvildings for religious purposes or for educational purposes on land
owned ot leased by the Commonwealth, or any of its agencies, subdivisions, or bodies politic or by a
religious sect or denomination or by 2 nonprofit educational corporation; provided, however, that
such land or structures shall be subject to reasonable regulations concerning the bulk and height of
structures, frontage on an existing public way, and determining yazd sizes, lot area, setbacks, open

space, parlung and building coverage requirements ”
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FRAMINGHAM PLANNING BOARD

MEMORIAL BUILDING » ROOM B-37 » 150 CONCORD STREET « FRAMINGHAM, MA D1702-8373
TELEPHONE [50B] 620-4837 » FAX [508) 872-0523 » EMAIL: planning voard@iraminghamma org

PROPOSED ZONING AMENDMENTS

Section ITL.A. Single Residence

1. Amend Section IILA.1.e. by striking the words “public and religious schools and private and”,
“churches or other places of worship; parish house” “setback, side and rear yard” and “and/or the uses
not otherwise covered” and replacing with new werding to read as follows.

Conform III A 1 e to proposed new text inTIL A1 1. as follows:

¢. Public buildings and grounds not set forth in subsection i. herein; public hospitals and dormitories
accessory thereto; passenger stations; water towers; reservoirs; amateur radio towers; private
permanent type swimming pools accessory fo residential use, subject to set-beek all dimensional

reguirements of the District.
The purpose of the amendment is to conform I11.4.1.e. to the proposed new text in IIILA.1.L

2 Amend Section ITLA.Li. by deleting in its entirety the existing subsection and replacing with the

e

following new subsection i.

“. Charitable and philanthropic buildings for religious purposes or for educational purposes on Jand owned or
Jeased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a religious sect or
denomination or by a nonprofit educational corporation; provided, however, that such land or structures shall be
subject to reasonable regulations concerning the bulk and height of structures, and determining yard sizes, 10t
area, setbacks, open space, parking, and building coverage requirements and-sie-plenreviewrequirementsin-

The purpose of this aniendment is to make the new subsection consistent with the language in MGL c. 404,
Sect. 3.

3.a. Arnend the Section ITI.A.2. by adding the following sentence after the first sentence.

“However, the Planning Board shall be the Special Permit Granting Authority for uses under this section that
require a public hearing before the Planning Board pursuant to other provisions of the Zoning By-Law herein.”

3b. And further amend Section II1.A.2.a. by deleting this paragraph as follows and reformatting
accordingly.
2 Charitebleand-walfare-instiutions-eneeptaste-vses-permitied-by-reasen-efcomphanea-vath-paragrapa

The purpose is to eliminate any conflict with the new section ITLA. 1.1 and revisions to I1.I and to allow for
concurrent hearings before the Planning Board sueamlining the review process.
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4. Amend Section IV.G.9. by deleting in its entirety.

The purpeose of this amendment is to again remove any conflicts with the revisions to Secrions II1.A. and
IV

Section I'V.]. Site Plan Review

3. Amend Section I'V.L2. by deleting the following words in the first sentence as follows:

“(excluding subdivisions for detached single family dwellings, planned unit developments, and all uses exempt
from such zoning regulation as set forth under M.G.L Chapter 40A, Section 3}"

The purpose is not to preclude exempt uses from site plan review.

6. Amend Section IV.L2.c. by striking the numbers and words *5,000” and “the addition of
20" apd inserting in place thereof the numbers and words as follows,

“c any new structure, group of structures, substantial improvement, substantial alteration, or change in
use of an existing structure or group of structures, which either results in the development,
redevelopment, reuse, change in use, or an increase of 3,000 square feet of gross floor area or requires 3
or more parking spaces or an ofi-street loading facility, when any portion of any lot or parcel of land on
which said structure or use s located in or lies within 200 feet of a residential district, shall be subject to

this Section IV 1. in ifs entirety.”

The purpose of this amendment is to provide the requirement for site plan review for uses listed
under the new Section II1L.A.1.L
7. Amend Section IV.1.3. by reformatiing existing paragraph b. to ¢. and adding a new
paragraph b. as follows.

“b. The Planning Board, at its discretion and based on a preliminary assessment of the scale and type of
development proposed, may waive or modify the requirements for submission of any of the elements in
Subection 5 and the development impact standards in Subsection 6. Such waiver shall be issued in

writing witl: supporting reasons.”

The purpose of this amendnrent is to provide the Board with the ability to grant reasonable waivers
from the submission requirements and standards under Subsections 5 and 6 for exempr uses.
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Secwion HI

Use and Dimensional Regulations A. Bingle Residence Districis

IT1. USE AND DIMENSIONAL REGULATIONS

A. SINGLE RESIDENCE

1. No building or structure shall be used or arranged or designed to be used in any part and no change shall be made i the
use of land or premuses, except for one or more of the following purposes:

a. A detached dwelling for one family

b. The taking of boarders or the letting or renting of rooms by a resident family in a dwelling; but no dwelling so used
shall be enlarged, but may be remodeled for the same or like purpose

c. Home occupations and bome offices, as accessory uses within single family dwellings, or buildings accessory thersto,
subject 1o the following conditions:

(1) The home occupation or home office shail be clearly incidental and secondary to the use of the dwelling as a
residence, shall be Jocated within the dwelling unit or a single accessory building, and shall not change the

residential character thereof.

(2) The area utilized for the purpose of the home occupation o1 home office shall not exceed the smaller of {a) twenty-
five (25) per cent of the total floar area of the dwelling unit or {b) four hundred (400) square feet

{(3) In a home occupatien, not more than one (1) non-resident full-time employee, or equivalent thereof, may be "
employed in a secretarial or like position In a home office, not more than two (2) non-resident full- time
employees, or equivalent thereof, may be employed Non-resident employees in a home office need not be
secretarial or the like, but shall be employved in & capacity supportive of the practice of the resident professional

(4) Not moie than three (3) customers, clients, pupils, or patients for business or instruction shall be present at any
one time Customers, clients, ete. shall be preseat only between the hours of 8:00 a m and 9:00 p m., Monday

througl Saturday

(5) There shall be no exterior display or storage of goods or materials, and no exterior indication of the home office or
occupation other than one non-illuminated identification sign not to exceed two (2} square feet in area

{6) There shall be no noise, vibratien, plare, fumes, adors, or electrical interference beyond what normally eccurs in a
residential mea

d. Family day care home, as an accessory use to a dwelling, allowing not more than six children in care, provided that
said dwelling and provider have received a license from the Office for Children to provide family day care, as defined

by Chapter 282 of the General Laws

. Public buildings and grounds not set forth in subsection i herein; public hospitals and dormitories accessory thereto;
passenge:r stations; water towess; 1eservoirs; amateur radio towers; private permanent type swimming pools accessory
to 1esidential use, subject to all dimensional requirements of the District

f. Farms, greenhouses, nwseries and truck gardens; sfock farms, cemeterizs and the raising of ive stock and fowls
subject to such conditions as may be prescribed by the Board of Health

g A sarage on the same lot or in the same bujlding io which it 15 accessory and in which no business or industry is
conducted, except such necessary repain work as is not of a hazardous natwe (Garage space shall not be provided on
such Jot for more than two motor vehicles, except that space for one additional motor vehicle may be provided for
each 2,000 square feet of area by which the 1ot area exceeds 4,000 square feet, but space shall not be provided for
moie than five motor vehicles in any case Not more than one commercia) vehicle shall be stored on such lot

h. Private stables subject to such conditions as may be prescribed by the Board of Health
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Section (il ~

Use and Dimensional Regulations A, Singie Residence Districts

i. Charitable and philantlvopic buildings for religious purpeses or for educational purposes on land owned or leased by
the Commonwealds, or any of its agencies, subdivisions or bodies politic or by a religious sect or denomination or by
a nonprofit educational corporation; provided, however, that such land or structures shall be subject to reasonable
regulations conceining the bulk and height of structures, fronfage on an existing public way, and determining yard
sizes, lot arez, setbacks, open space, parking, and building coverage requirements

2. The followig uses shali require a specizl permit from the Zoning Board of Appeals:
a. Licensed establishment for the care of sick, aged, crippled or convalescent persons.
h. Private and public golf clubs provided the same are located on a parcel or parcels of land of not less than 50 acres.

e. Qutdoor recreational facilities such as swimming pools, tennis cowrts (but not including driving ranges or miniature
golf) owned or operated by a nos-govermument agency, subject to the following provisions:

{1) The use shall not be conducted as a privaie gainful business

(2} No accessory structure shall be Jocated nearer any lot line than seventy (70) feet

d. Conversion of single-family detached dwellings, in existence on Maich 15, 1939, to use as two-family dwellings,
subject to the following provisions:

(1} The lot and souctute shall conform to the existing area, frontage, width, setback, and Jot coverage requirements
applicable (o the zoning district in which they are located The Zoning Board of Appeals shall not grant a special
permit for a nonconforming lef or sfruchwe.

{2} The ground coveiage of the structure shall not be increzsed by more than ten percent, nor the height by raising the
roof or otherwise. This restriction shall not apply to the construction of porches, bay windows, or similar
accessory structures not exceeding four hundred square feel in area, nov to the addition of dormer windows o1
gables not over twelve feet in width upon the existing roof

{3y Off-street parking shall be provided for both dwelling units in acceidance with the requirements set forth in
Section IV B, including without Himitation the regquirements for number of parking spaces and setbacks from lot
lines A munimum of 200 squaie feet of parking area shall be provided for each required parking space.

3. The fellowing uses shall require a speciai permut from the Planning Board:
a. Conversion of a single-family detached dwelling to multifamily use, subject to the following provisions:
(1) The structure must have been in existence s a residential structure on March 15, 1939,

(2) The total number of dwelling units after conversion shali not exceed the maximum number of single-family lots
which could be attained on the parcel in conformance with the use and dimensional regulations of the underiying
zoning district, 2s defermined by the Plamning Board

(3) Inconnection with an application for a special permyt under this section, an applicant shali submit a plan
conforming {o the requirements for a preliminary subdivision pian under the Planning Board's nules and
regulations for the subdivision of land, 01 an "approval not required plan” if applicable, indicating the number
and layoul of single-family dwelling lots attainable under the Zoning By-Law without any variance or other
special permiit, and without any waiver of said rules and 1eguiations

(4) An application under this section shall be subject to the Site Plan Review provisions of Section IV I of this By-
Law, regardless of the gross ficor area of the stuctuie 10 be converted

(5} Any special permit issued under this section shall include the following conditions:
(a) the parcel for which the special pernut has been grantzd shall not be furthe: subdivided;

{b} the stiucture for which the specizl permii has been manied shall not be enlaiged by any change to the exterior
walls or 1007,

(¢} no variance of any sort shail be issued in conjunction with the use for which the special permit has been
granted
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SecTion 11

Use and Dimensional Regulations A. Single Residence Districts

b Assisted Living and Congregate Living Housing {or the elderly, including non-profits, not-for-profits and for-profits,
subject to the {ollowing conditions (1) - (10) for ali new construction and for all rehabilitation/reconstruction of such
use ip an existing building where the existing footprint or floor area ratio (FAR) have increased; and subject to the
following conditions (7) - (10) only for the rehabilitation/ reconstruction of such use in an existing building where the
existing footprint and floor area ratio {FAR) have not increased:

(1) the development shall be on a parcel or parcels of land of not less than 5 acres, or not less than 1 acre per 10 nnits
or fraction thereof, whichever acreage calculation is greater in Single Residence and General Residence Districts;

{2) the development shall be permitied only on a parcel or parcels of land located on a primary or collector roadway
or with direct access to a primary or collector roadway;

(3) the Floor Area Ratio (FAR) shall not exceed 25 in Residential zones In a Business District or Office and
Professional District, the specified Floor Avea Ratio for the District shall apply;

{4) the minimum front setback shall be 150 feet, of which at least 75 fest from the streetline shall be landscaped open
spate;

(5) the minimum side setback shall be 50 feet, except where the development abuts a lot in single-family, two-family
or three-family use, in which case the mininnm side setback shall be 260 feet;

{6) the maximum height of a structure (excluding chinmeys, antennas and other appurienances necessary for the
operation of the building) in a Single Residence or General Residence District shall not exceed 2 1/2 stories and
shall not exceed 35 feet when set back more than 300 feef of a single family, two-family or three-farnily
residential lot line and shali not exceed 2 stories and shaif nof exceed 26 feet within 300 feet of a single family,
two-Tamily, or three-family residential Jot line; in a2 Business Destrict or Office and Professional District, the

underlying height requirement shall apply;

(7) developments adjoining or facing residential uses, shall provide year-round opaque screening at the time of
pccupancy, comprised of walls, fences, benas, or evergreen plantings;

{8) &}l parking areas shall be provided with year-round opaque screening at the time of occupancy, comprised of
walls, fences, berms, or evergreen plantings;

(9} developments located in a Single Residence District or General Residence District shall be designed for
compatibility with the residential character of the area;

{10) developments shall be subject to Site Flan Review.
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SECTION IV
Special Regulations G. Dimensional Regulations

G. DIMENSIONAL REGULATIONS

1. General Requirement
No division of land shall be made which results in the creation of any iot having dimensions smaller than the nunimum required by
this Section for the building or use located thereon within the district in which such lot is located

2. Table of Dimensional Regulations
Minimum lot arvea, frontage, lot width, setbacks and open spzce, and maximurn height, lot coverage and floor area shall be as

specified in the following table of Dimensional Regulations, subject to the further provisions of this Section:

Lot Minimum Minimum Setback { Minimum Landscaped Building Maximums
Ares Frontage Eront’ Side Open Space Height Lot Floor Area
District Principai Building or Use {c]) (ft.) (L) {fL} Surface Ratio Coverage Ratio
Single Residence
R-4 One-family ar two-family
detached dwellings 43,560 100 30 or more 30 50% 3735 153% -
Any other pringipal use 43,560 150 30 or more 30 50% 3735 15% -
R-3 One-family or two-family
detached dwellings 20,000 100 3C or more 15 40% 37335 25% -
Any other principal vse 43,560 150 30 or more 30 5% 3/35 15% -
R-2 Ome-family oy 1we-Tamily
detached dwelling 12,000 ° 65 30 or mare 12 35% 3/35 30% -
Any other principal use 43,360 150 30 or more kT 50% 3135 15% -
R-1 QOne-family or two-family
detachad dwelling 8.000 05 30 or more 10 30% 3135 35% -
Any other principal use 43,560 150 30 or more 36 0% 3/35 15% -
General Residence Cne-family or iwo-family -
G detached dwelling 8,000 65 30 or more i0 - 0% 3/46 15%
Any other principal use 43,560 150 30 or more 30 508 3/40 15% -
Neighborhood Bus Any residential use 8,000 G5 30 or more 10 30% 3740 355 -
B-1 Any other principal use 4,000 - ” . 50077 3/40 3% -
Community Bus Any residential use 8,000 65 30 or more 10 0% 3/40 35% -
B-2 Any other principal use 8,600 65 15 15 20% 3/40 - 032
Gunerai Bus Any residential vse 2,000 G5 30 or more 10 344 3740 35% -
B-3 Any other principal use g,000 65 25 15 20% /40 - 03z
Cieneral Bus Any residential use 8,000 65 30 or more 10 30% 3740 5%
B-4 Any other principal use 10,000 65 25 15 20% G/80 -
Business Any non-residential use 6,000 50 25 15 0% G/30 - 2
B Any residentizl use 2,060 G3 30 or more 10 0% 3/49 35%
Central Business Any residential use 8.000 &5 30 or more 1G 30% 3440 35% -
cn Any other principal or - 10%* - LY 6/80 60% 20
mixed use
Office/Professional Residantial struclyrg B.00D ik} 30 or mpre 15 % 3740 354%%
r Any other principal use 6,600 50 30 or more 15 20% 3/40 20% 0 Az
Plamned Re-use One-famity or two-family
IHH detached dwellings 20,000 110G 3G of more 15 Ay 3/40 2584 -
Other uses pemyissivle
in Singls Res. Districis 43,560 150 30 or more a0 50% 3/40 255 -
Light Manufaciming §  Any non-residential use 6,000 50 50 13 20% 6/80 - 032
-1 Any residential use 8,000 65 30 or more 10 30% 3/40 35%
CGeneral Any non-residential vse 6,000 56 50 5 20% G/B0 - 032
Manufacturing Any esidential use 8,000 65 30 ur more i 0% 3440 5%
M -
Open Spacef Golf couse or
Recreatson counhiy club 50 ac 200 100 100 0% KYEI 5%
OR Any ofher principal use 5ac 200 0 100 0% 340 10% -
Geriatric/Elderly Any Principal bse ijac 00 a0 15 - 3/40 033
G/E"
Technology Pak Any Principal Use 43,560 100 0 15 . 6/80 _ _
Tt
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SecTion IV
Special Regulations | G. Dimensional Regulations

* Where shown as "30 or more” the minimasm from setback shall be 30 feet from the sideline of 2 streel over 40 feet in width, and 50 feet from the center
line of a street 40 feet or less in width

" Minimum front setback 25 regulated, exzept where building lines have already been esiablished in which case building lines must be maintained; (o be

used for landscaping, pedestrian and vehicular access  Additional uses within the front setback in the CBD are Hsted under Section IV G 11 2, herein No

parking in (he front sefback

™ A portion of this requirenment may be previded in the public right of way (sireet trees, eic )

" Ses 8TV G 10 for additionz] Dimensional Regulations for Geriatric Care/Elderly Housing District Uses, including regulations on setback requirements,
Nloor arez ratic calewlations. and minimum landscape open space requirements within this district.

5 See §I51L.5 and HI L7 for zdditiona) Dimensional Regulations for Technology Park District uses, including floor aren ratio regulations and minimum
landscaped ppen spece requiresients within this District

3. Lot Area Regulations

a. Lot Area Requirement
Where a minimum lot area is specified in Section IV G.2, no principal building or use shall be Jocated on any lot of
lesser area (such minimum lot area te be determined as set forth in these Lot Area Regulations, Section IV G.3 ),
except as may be perrnitied hereinafter; and no such area shall include any portion of a street,

b. Residential Area Districts
The Single Residence and General Residence Districts are divided into four Arez Districts, as follows:
¢ Area District No 1, 2A and 2B (R-4);
o Area Districi No. 2C, 2D and 2E (R-3);
= Area District No. 3 (R-2); and
»  Area District No 4 (R-1 and G)

¢. Irregularly-Shaped Lots -
When the distance between any two points on Jot lines is less than 50 feet, measured it a straight line, the smaller
portion of the Iot which is bounded by such straight line and such lot lines shall be excluded from the computation of
the minimum lot area unless the distance along such Jot lines between such two points is less than 150 feet in such
cases where the Minimum Lot Area is Jess than 20,000 square feet, as set forth in the Table of Dimensional
Regulations, Section IV G2, Otherwise, when the distance between any two points is less than 80 feet, measured in a
straight line, the smatler portion of the lot which is bounded by such straight line and such lot lines shall be excluded
fiom the computation of the minimum lot area, unless the distance along such lot lines between such two points is less
than 240 feet In all cases, the principal use shall not be located on such excluded area of the lot

d. Uplands Area Requirement
For the purpose of this Section, any lot Jaid out to be a buildable lot must contain upland area totaling at least 100
percent of the mininum Jot area requirement for the zoning district in which the land is situated In addition, a
minimum of 70 percent of the required minimum Jot area must be contiguous upland area, and shal] be the location for
the principal structure on the lot. Portions of a lot excluded from the computation of a minimum lot area, as provided
under subsections IV G 3 ¢, above, shall not be used to meet the upland area requirements, herein.

A lot for single or two family residential use, shall be exempt from this subsection d Uplands Area Requirement,
provided such lot conformed to all zoning requirements at the time of recording or endorsement

The term: “upland” is defined herein as land which is not “Land under Water Bodies and Waterways”, “Freshwater
Wetlands”, or "Vernzl Pool Habifa” a5 set forth in the Framingham Wetlands Protection By-Law [Town of
Framingham By-Laws Article V, Section 18 2), as wel as Jand which is not an area of special flood hazaid, as
descnibed unde: subsection IIIH 1, herein
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SECTION IV , _ .
Special Regulations: G. Dimensional Regulations

4. Lot Frontage and Width Regulations

a, Lot Frontage Requirement
Where a minimum lot frontage is specified in Section IV.G 2, no principal building or use shall be located on a lot

wiich fronts a lesser distance on a street, except a5 may be permitied hereinafter

b. Lot Width Requirement
Each lot shall have a width such that the center of 2 circle having a minimum diameter of 80% of the required frontage

of the lot can be passed zlong a continuous line from the sideline of the street zlong which the frontage of the lot is
measwied to any point of the building o1 proposed building on the lot without the circunifeience intersecting any side

lot line

In addition, each lot shali have a width such that the entire portion of the parcel from the Jot ffontage to the required
front setback line shali have a3 minimum width equal o the required lot frontage as specified in Section IV G 2, and
such that the portion of the Jot where any line passes through a principal building on the lot shall also have a minimum
width equal to the reguired lot frontage as specified in Section IV.G 2

5. Setback Reguiations

a. Front and Side Setback Reguirements
Where 2 mininum depth of setback is specified in Section IV G .2, no building or structure shall be erected within the

specified distance from the zpplicable lot line, except as permitted hereinafier
. Prejections into Setbacks

1. Uncovered steps and ramps, and walls and fences no greater than six feet in height above the natural grade, may be

o

permitted in a setback

c. Corner Clearance
In any district where a front setback is required, ne building, fence or other structure may be erected and no vegetation

may be maintained between a plane two and one-half feet above curb Jevel and a plane seven feet above curb level
within that part of the lot bounded by the sidelines of intersecting streets and a straight line joining points on such
sidelines 25 feet distant from the point of infersection of such sidelines or extensions theieof

d. Side Setback Abufting Residential District
Where a side lol line of 2 lot in a non-residential district, abuts a Single Residence or General Residence Zoning

District, there shall be a minimum side setback requirement for buildings on such Jot of 30 feet; except in the Central
Business {CB) or Neighborhood Business (B-1) Districts, where such minimum side setback requirement for buildings
on such lot shall be 10 feet This setback regulation for such lot in a non-residential distiict shall not be applicable if

such ot is {or a single family or two family residential use ™

e Determination of Lot Lines
Where the designation of a front or side lof line for the purpose of determining required yards is unciear beczuse of the

particular shape or type of lot, the Building Comniissioner shall designate the appropriate front or side lot line

{. Exception {or Exisiing Alignment
In Single Residence, General Residence and Office and Professional Districts, if the alignment of existing principal

buildings on adjacent lots on each side of 2 lot frenting the same street in the same district is nearer to the street line
than the requned front setback, the average of the existing alignments of all such buildings within 200 feet of said lot

shall be the required front setback
g. Special Permit for Limited Accessory Structures

1 Limited Accessory Stuctures — A struchure that does not require a building permit, including but not Hmited to, a
shed, dog house, pool house, oil oy natural gas tank covers, wood storage bins, or any other similar accessory

shyuchn e
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SECTION [V
Special Regulations G. Dimensional Regulations

2.~ The Zoning Board of Appeals may authorize by Special Permit the placement of Limited Accessory Structures
within the minimum side sethack, provide that the board can find that the stueture is in keeping with, and not
substantiaily detrimental to, the surrounding neighborhood

3. Dimensional Regulations for Limited Accessory Structures - A Limited Accessory Stucture:
a. Shall be no larger than $20 square feet of gross floor area,

b Shall not be more than twelve (12) feet in height as measwed from the average naturz] giade at 2 distance of up
to three {3) feet fiom the structure,

c. Shall not be Jocated within the required front setback or any closer to that setback than the primary structure

d. For a residential use, the accessory structure may be located at a distance from the Jot lne not less than one-
third (1/3) of the reguired nuanimum side setback.

e For a non-residential vse, the accessory structure may be located at 2 distance from the lot line not less than
one-half (1/2) of the required minimum side setback

4 MNo more than three (3) Limited Accessory Structure shall be permitted within the required side setbacks on any
one lot,

6. Open Space Regulations

a. Open Space Requirement
Where a minimum percentage of open space is specified in Section IV.G 2., no principal building or use shall be

located or substantially altered on any lot in which such space is nof provided

b. Open Space in Front Setback
In any district where a front setback is required, landscaped open space ten feet in depth shall be provided along the
entire width of the lot af the front Jot line Said strip may be interrupted by necessary vehicular and walloway entrances
and exitg

c. Usable Open Space for One-family and Two-family Dwellings
All one-family and two-family detached dwellings shall have a minimum of 800 square feef of usable open space per
bedroom.

d. Open Space in Setback Abutting Residential District or Uses
In any district where 2 non-residential use abuts or {aces 2 residential zoning district or a single family or two family
use, a landscaped open space buffer at a minimum depth of 15 feet, shall be provided and maintained in order to
separate, both physically and visvally, the residential use from the non-residential use; except in the Central Business
(CB) or Neighborhood Business (B-1) Districts where such minimun open space depth shall be 5 feet The landscaped
open space buffer strip shall be continuous except for required vehicular aceess and pedestrian circulation

The buffer strip shall inchade 2 combination of deciduous and/or evergreen trees and lower-level elements such as
shrubs, hedges, grass, ground cover, fences, planted bernis, and brick or stone walls. Such open space buffer strips
shall piovide a strong visual bamier between vses at pedestrian level and shall creale a strong impression of spatial
separaion

e. Landscaping Requirement
In every district and Jor all uses and structures, which are subject to site plan review, landscaping shall be provided in
accordance with the purpose, intent, objectives and standards of Section IV K. 8. of this By-Law, as feasible. All off-
street parking plans and site plans, required under Sections TV B or IV I shall include a landscape plan and planting
schedule prepared by a registered landscape architect. Landscaped buffer strips along street right of ways shall be in
accordance with this Section TV G & Open Space Regulations, except in Districts wheie a laiger buffer is required
Site constraints shall be considered in applying the standards of Section IV K .8, which may be waived in accordance
with Section IV K 10 ¢

7. Building Height and Bulk Regulations

a. Maximum Height Requirement
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SECTION IV

Special Regulations G. Dimensional Regulations

Where a maximurn height of buildings is specified in Section IV G 2, no building or part of 2 building shall exceed the
specified pumber of stories and furthermore, no building or part of 2 building shall exceed the specified feet above
average finished grade, except as permmifted hereinafier

b. Exceptions fo Maximum Height Requirement

1. The maxinuim height requirement specified in Section IV.G 2 shall aot apply to accessory structures or
appurtenances normally built above the roof level and necessary for the operation of the building or use Such
structures shall not be intended for human occupancy, and shall be erected only to serve the purpose for which they
are intended Except for chimneys and penthouses for stairways and mechanical instzliations, no such accessory
stiucture or appurienance shall exceed 2 height of 80 feet fom the average grade

2. Steeples, monuments and towers not used for communication purposes and nat intended for occupancy-may be
erected (o a greater height than specified by Section IV G 2 if a specizal permit is granted by the Zoning Board of

Appeals afler 2 public hearing

¢. Bulk (Lot Coverage and Floor Area} Reguirements
For any building or group of buildings on a lot, including accessory buildings, the peiceniage of the lot covered by

such buildings {Lot Coverape) or the ratic of the gross floor area of the building {0 the area of the lot (Fioor Area
Ratio) shall not exceed the maximum specified in Section IV.(3 2

d. Height Requirements Near Residential Districis
In addition to the height limitations as set forth under subsection a and subsection b. herein, the foliowing additional

requirements shall apply for all buildings (except for those in single-family or two family use), in non-residential
zoning districts, when such building is in close proximity o 2 single residence or general residence zoning district

1. Buildings iocated iess than 50 feet from a single residence or general residence district shaltbe a maximum of 30
feet in height above finished grade

2. In the Central Business District (CB) and Neighborhood Business District (B-1), buildings located less than 50 fect
from 2 single residence or general residence district may be exempted by the above height sestriction, up to a
maximum of 40 feet in height above {inished grade, by special permit, in accordance with the 1equirements of
Section V. E of this By-Law, if the Special Permit Granting Authority determines that the proposed building would
be consistent with the historic developmeni pattern of the existing commercial center of the area, and that such
building would not be more intrusive on the residential district than a building 30 feet in height  The Planning Boa:d

shall be the Special Permit Granting Authority under this subsection

I 2l non-residential zoning districts where the maximum building height for a use is designaied as 6 stories and 80
feet above Dinished giade, as specified in Section V.G 2. Teble of Dimensional Regulations, the following height
requirement shail apply when such use is in close proximity to a single residence or general residence zoning district:

{)J

DHSTANCE FROM RESIDENTIAL DISTRICT BUILDING HEIGHT
equal to or greater than 50 bui Jess than 200 feet 40 feel.
equal io or greater than 200 but less than 300 feet 50 feet.
equal to or greater than 300 but Jess than 400 feet 60 feet.
equal to o1 greater than 400 feet 80 feet

For the purposes of this subsection, when a zone line runs along a street, the width of the right of way of the
street shall be included in the calcuiation for distance {iom a residential zoning disnict

8. Exemptions from Dimensional Regulations

a. Single Lot Exemption for Single and Two-Family Use
A Jot for single or two-fanuly sesidential use shall be exemnpt from any increase in aies, fionage, width, setback (i e,
yaid}, lot coverage or depth requizements resuiting from the adoption or amendment of this By-Law, provided that:
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SgCTion IV
Special Regulalions (3. Dimensional Reguiations

1. The lot was not held in common ownership with any adjoining land at the time of recording or endorsement,
whichever occurs sooner;

2. The lot conformed to existing zoning requirements at such time;
3. The lot has at least 5,000 square feet of area and at least 50 feet of frontage; and

4. The lot conforms to the open space and lot coverage reguirerents and to any other provisions of this By-Law except
for lot area, frontage and setback requirernents.

b. Commion Lot Exempiion for Single and Two-Family Use
A lot for single or two-family residential use shall be exempt fiom any increase in area, frontage, width, setback {ie,
yard), lot coverage or depth requirements resuiting from the adoption or amendment of this By-Law for five years fom
the effective date of such adoption or amendment, provided that:
1. The plan for such lot was recorded o1 endorsed as of Jannary 1, 1975;
2. The lot was held in common ownership with any adjoining land as of January 1, 1976;
3. The Jot confored to the existing zoning requirements as of January E 1976;

4. The lot has at least 7,500 square feet of area and at least 75 feef of frontage,

This exemption shall not apply to more than three such adjoining lots held in comimon ownership.

[x]
H

Single and Two Family Residential Structure

Alteration, reconstruction, extension or structural change (collectively “alieration™) to a non-conforming single or two
{amily residential structure, which is considered a non-conforming structure due to its location on 2 ot with insufficient
area, width and/or frontage, shall not be considered an increase in the non-conforming nature of the structure and shall
be permitted by right if, at the time of application, the structure and alteration will comply with all then current open
space, lot coverage and building height requirements, and the alteration will comply with all then current setback
requireinents, as set forth in Section IV G of these By-Laws, and further provided that such alteration does not result in
the conversion of a structure fiom a single family use to a two-family use

9. Dimensional Regulations for Geriatric Care/Elderly Housing District Uses

a. Special Setback Requirements
Buildings on adjoining Jots within the Geriatric Care/Elderly Housing District must meet the setback requirements
specified by Section IV G.2 for the district, but may be integrated with walkways and breezeways which interconnect
buiidings and provide pedestrian connections. Further, 2 minimum setback from the Geriatric Care/Elderly Housing
District Boundary Line shall be as follows: 70 foot setback for a one-stery or two-story building within the Disirict, and
100 feet setback if building exceeds 2 stories, but a 50 foot setback from an Open Space District Boundary Line,
regardless of height

b. Floor Area Ratio Calculation Exempiicns
Floor area 1atio calculations within a Geriatic Care/Elder]y Housing District shall not include the gioss floor area of
garages, attics, and basements of Independent Living Housing units which are not designed to be used or occupied as
biving areas,

c. Open Space Requirements in the District
Minimum Landscaped Open Space shall be 30 percent of the tolal Lot Area

10. Dimensional Regulations and Design Guidelines in the Central Business District

a. Special Setback Requirements
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SecTion iV

Special Regulations 5. Dimensional Regulations

1. Minimum front setback requirements shall be as regulated, except in areas where building lines have already been
established, in which case building lines must be maintained

No parking is permitied in the front setback area. The front setback may be used for landscaping and open space,
caifes (when approved by special permit}, pedestrian uses and access, and vehicular access only

td

b. Design Standards

1. New construction or exterior renovation of existing structures in the Central Business District shall maintain a sense
of history, pedestrian scale and pedestrian oriented character in order to enhance the guality of development in the
District
The Planning Board may require applicants, in need of a special permiit for use in the Central Business Diétr'ici,_to
utilize fagade easements in order to protect the values -of historic structures Such reguirement would be applicable

only where & development proposal, associated with such special permit, would resuit in the demolition or major
exterior renovation of buildings, which are listed on the Inventory of Cultural Resources or are in 2 National Register

District.

T
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"SECTION [V :
Special Regulations _ l. Site Plan Review

I. SITE PLAN REVIEW

1. Purpose
The purpose of this section is to protect the health, safety, convenience and genera] welfare of the inhabitants of the Town
by providing for a review of plans for uses and structures which may have significant impacts on traffic, municipal and
public services and utilities, environmental quality, community economics, and commenity values in the Town

2. General Provisions
The Planning Board shail conduct site plan review and approval. Notwithstanding any provision of this By-Law to the
contrary, any structure, use, alteration or improvement which meets any of the following criteria shall require site plan
review and approval as set forth in this section:

a. any new smucture, o1 group of struchnes under the same ownership on the same lot or contiguous lots, or any
substantial improveinent, substantiai alteration, or change in use of an existing structure or group of structures, which
results in the development of any off-street parking or loading facilities (except for residences requiring fewer than
five stalls) and less than 8,000 square feet of gross floor ares, and exeept for residences requiring fewer thap five
stalls, any new constuction or expansion, alteration or enlargement of a parking facility and/or off-street loading
facility and/or any facility for the storage o sale of any type of new or used vehicle, including construction vehicles,
truck trailers and/or any vehicle which would normally require licensing by the Commonwealth of Massachusetts
shall be subject 1o the provisions of the first paragraph of Section IV 1.5, berein with regard to Contents and Scope of
Applications;

b. any new structure, or group of structures under the same ownership on the same lot or contiguous lots, or any
substantial improvement, substantial alteration, or change in use of an existing structure or group of structures, which
resuits in the development of, redevelopment of, reuse of, change in use of, or an increase of at least 8,000 squaie
Teet of gross floor area, or which requires the provision of 30 or more new or additional parking spaces under this
By-Law, or which results in a floor area ratio (FAR) greater than 032, shall be subject to this Section IV I in jts
entirety;

C. any new structure, group of structures, substantial improvement, substantial alteration, or change in use of an
existing structure or group of structwres; which either results in the development, redevelopment, reuse, change in
use, o1 an increase of 3,000 square feet of gross floor area or requires 5 or more parking spaces or an off-street
loading facility, when any portion of any lot or paicel of land on which said structure or use is Jocated in or lies
within 200 feet of a residential district, shall be subject to this Section IV I in its.

For purposes of this Section IV ], the calculation of increase in floor area shall be based on the aggregate of all new
structures, improvements, alterations or enlargements, calculated from the date of enactment of this section

3. Basic Requirements

a. Notwithstanding anything contained in this By-Law o the contrary, no building peymit shall be issuved for, and no
person shall undertake, any use, alteration or improvement subject to this section unless an applicaticn for sile plan
review and approval has been prepared for the proposed development in accordance with the requirenments of this
section, and unless such application has been approved by the Planning Board.

b. The Planning Board, at its discretion and based on a prelimirary assessment of the scale and type of development
proposed, may waive or modify the requirements for submission of any of the elements in Subection 5 and the
development impact standards in Subsection 6 Such waiver shall be issued in writing with supporting reasons

¢ No occupancy permit shall be granted by the Building Conumissioner until the Planning Board has given its approval
that the development and any associated off-site improvements conform to the appioved application for site plan
ieview and appioval, including any conditions imposed by the Planning Board
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SECTION IV

Special Reguiations I. Sile Plan Reviaw

4. Application and Review Procedure
2. Prior to the filing of an application pursuant to this section, the applicant, as defined in Section I E 1 herein, shall
submyit 2 preliminary draft of such application to the Building Commissioner, who shall advise the applicant as to the
pertinent sections of this Zoning By-law

b. The applicant shall submit to the Planniag Board ten (10) copies of the application for site plan approval,
conforning to the requirements of this Section IV.I Upon receiving the completed application, the Planning Board
shall forthwith transmit one copy each to the Building Cemmissioner, the Engineering Department, the Planning
Department, the Police Department, the Fire Department, the Board of Public Works and such other departments and

boards as the Planning Beard may determine appropriate.

¢. Such agencies shall, within 35 days of receiving said copy, report io the Planning Board on (1) the adequacy of the
data and the methodolegy used by the applicant to determine impacts of the proposed development and (2) the
effects of the mojected impacts of the proposed development. Said agencies may recommend conditions or remedial
measies to accommodate or mitigate the expected impacts of the proposed development Failure by any such
agency lo report within the allotied time shall constitute approval by that agency of the adequacy of the submitial and
also that, in the opinion of-that agency, the proposed project will cause no adverse impact

d. The Planning Board shall not render 2 decision on said application until it has received and considered all reports
requested from Town departments and boards, or until the 35-day period has expired, whichever is earlier Where
circumstances are sucl: that the 35-day period is insufficient to conduct an adequate review, the Planning Board may,
at the written request of the applicant, extend such period to 60 days

®

The Planning Board shall hoid a public hearing on any properly completed application within 65 days afier filing,
shall properly serve notice of such hearing, and shall render its decision within 90 days of said hearing. The hearing
and notice requiements set forth herein shall comply with the requirements of G L ¢ 40A section 11, and with the
requirements of Section VL. of this By-Law All costs of the notice requirements shall be at the expense of the

applicant

f. In reviewing the impacts of a proposed development, the Planning Board shall consider the information presented in
the application for sile plan approval, including all items specified in Section IV [ 5; all reports of Town
departments submitted to the Planning Board pursuant to Section IV 14 (c); and aiiy additional information available
fo the Planning Boad, submitied to the Planning Board by any peison, official or agency, or acquired by the
Planning Board on its own initiative or research

5. Contents and Scope of Applications
An application for site plan yeview and approval under Section IV 12 a shall be piepared by qualified professionals,
including 2 Registered Professiona) Engineer, a Registered Aschiteet, and/or a Registered Landscape Architect, and shall
be limited te a parking plan, pursuant fo subsection 5 {, herein, containing items 1-15 as set forth in subsection S a, below,
an environmental impact assessment, as set forth in subsection 5 g (2), below, and a parking impact assessment, as set forth
in subsection 5 g (5), below The Planning Board may require additional information be provided by the applicant,
includipg but not Iimited to a Traffic Impact Assessment, should traffic and circulation matters o1 other development
related issues be deemed important considerations to a site plan evaluation and decision

An application for site planieview and approval undes Section IV12 b or 2 ¢ shall be prepared by qualified professionals,
including a Registered Professional Engineer, 2 Registered Architect, and/or a Registered Landscape Architect, and shall

include:

a. A site plan at a scale of one inch equals twenty feet (1"=20°), o1 such other scale as may be approved by the Planning
Board, containing the following items and informztion:

1. Topography of the property, including contours at a 2 foot interval based on the Mean Sea Level Datum of 1677

1. Location of zll buildings and lot Iines on the Iot, including ownership of lots, and street lines, including
mtersechons witlim 200 fu
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FRAMINGHAM PLANNING BOARD

MEMORIAL BUILDING » ROOM B-=37 + 150 CONCORD STREET » FRAMMINGHAM, MA 01702-8373
TELEPHONE [508) 620-4837 » Fro! [508]872-0523 » Emall: planning board@framinghemma org

ARTICLE 1 ANNOTATED COMPARISON

Section TIL.A.T.e.

e. Public buildings and groundsrgeblie-and-rebis
herein; public hospitals and dormitories accessory thez eto;
kewses: passenger stations; water fowers; reservoirs; amateur radio towers; private perrnaneni type

swimming pools accessory to residential use, subject to set-baclgside-and-rearyard all dimensional
requirements of the District-endler-the-usesnetatherwiseeovered

Section JTITA. 1.4

i. Charitable and philanthropie buildings for religious purposes or for educational purnoses on land
owned or feased by the Commonwealth, or any of its apencies. subdivisions or bodies politic or by
a religious sect or denomination or by a nonprofit educational corporation: provided. however.
that such land or struciures shatl be subject {0 reasonabie repulations conceming the bulk and
beieht of structures, frontape on an existing public way. and determining yard sizes, lot area,

ctbac:ks ogen 5DAce. Dalkm" and bu;]dmﬁ coverage requirements &hé»ﬁ#&-}&?aﬁwa—

I rle-facthtiesrotherthanenaeeesirondway-and-iis-necessary-appurtenanaas—shall-be-losated
nearer-to-any-tot-hne-than-ene hundred-foetund

= b FARATATL A £ r';'c» remllen anmda sty a'\-\ +-~v-n1r- -u-u-? 1- cxemlo
EEF L B~ R Ay S IJU\JUDAI 3 CIEAR-O
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de. Conversion of single-family detached dwellings, in existence on March 15, 1939, to use as two-
farmily dwellings, subject to the following provisions:
(1) The lot and structure shall conform to the existing area, frontage, width, setback, and ot

coverage requirements applicable to the zoning district in which they are located. The Zoning
Board of Appeals shall not grant a special permit for a nonconforming lot or structure.

(2) The ground coverage of the structure shall not be increased by more than ten percent, nior the
height by raising the roof or otherwise. This restriction shall not apply to the construction of
porches, bay windows, or similar accessory structures not exceeding four hundred square feet in
area, nor to the addition of dormer windows or gables not over twelve feet in width upon the
existing roof.

(3) Off-street parking shall be provided for both dwelling units in accordance with {he
requirements set forth in Section IV B , including without limitation the requirements for number
of'parking spaces and setbacks from lot lines A minimum of 200 square feet of parking area shall

be provided for each required parking space.

Section IV.G.9.

918. Dimensional Regulations for Geriatric Care/Elderly Housing District Uses

a, Special Sethack Reguirements _
Buildings on adjoining lots within the Geriatric Care/Elderly Housing District must meet the

setback reguirements specified by Section IV G 2. for the district, but may be integrated with
wallways and breezeways which interconnect buildings and provide pedestrian connections
Further, a minimum setback from the Geriatric Care/Elderly Housing District Boundary Line shal}
be as follows: 70 foot setback for a one-story or two-story building within the District, and 100 feet
setback if building exceeds 2 stories, but a 50 foot setback from an Open Space District Boundary

Line, regardless of height.

b. Floor Area Ratio Calculation Exemptions
Floor area ratio calculations within a Geriatric Care/Elderly Housing District shall not include the

gross floor area of garages, attics, and basements of Independent Living Housing units which are
not designed to be used or occupied as Hiving areas.

¢. Open Space Requirements in the District
Minimum Landscaped Open Space shall be 30 percent of the tolal Lot Area
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1043, Dimensional Regulations and Design Guidelines in the Central Business District

a. Special Setback Reguirements

1. Minimum front setback requirements shail be as regulated, except in areas where building lines
have already been established, in which case building lines must be maintained.

1. No parking is permitied in the front setback area. The front setback may be used for landscaping
and open space, cafes (when approved by special penmit), pedestrian uses and access, and
vehicular access only

b. Desion Standards

1. New construction or exterior renovation of existing structures in the Central Business District
shall maintain a sense of history, pedestrian scale and pedestrian orjiented character in order to
enhance the quality of development in the District.

The Planning Board may require applicants, in need of a special permit for use in the Central
Business District, to utilize fagade easements in order to protect the values -of historic structures.
Such requirement would be applicable only where a develepment proposal, associated with such
special permit, would result in the demolition or major exterior renovation of buildings, which
are listed on the Inventory of Cuitura) Resources or are in a National Register District

[

Section IV.1.

2. General Provisions

The Planning Board shall conduct site plan review and approval Notwithstanding any provision of this
By-Law to the contrary, any structure, use, alieration or improvement which meets any of the following
criteria MWM%%M%W%MM%&M@W&W

wses-enempi-drem-suchzoah £ 737 shail require
site plan review and approval as set forth in this section:

a. any new structure, or group of structures under the same ownership on the same lot or
contiguous Jots, or any substantial improvement, substantial alteration, or change in use of an
existing structure or group of structures, which resuits in the development of any off-sireet
parking ot loading facilities (except for residences requiring fewer than five stalls) and less than
8,000 square feet of gross floor area, and except for residences requiring fewer than five stalls,
any new construction or expansion, alteration or enlargement of a parking facility and/or off-
street loading {acihty and/or any facility for the storage or sale of any type of new or used
vehicle, including construction vehicles, truck trailers and/or any vehicle which would normally
require licensing by the Commonwealth of Massachusetts shall be subject to the provisions of
the first paragraph of Section IV 15, herein with regard to Contents and Scope of Applications;

b. any new structure, or group of structures under the same ownership on the same Jot or
contiguous lots, or any substantial improvement, substantial alteration, or change in use of an
existing structure or group of stiuctures, which results in the development of, redevelopment of,
reuse of, change in use of, or an increase of at least 8,000 square feet of gross floor area, or
which requires the provision of 30 or more new or additional parking spaces under this By-Law,
or which results in 2 floor area ratio (FAR) greater than 0 32, shall be subject to this Section I'V 1

in iig entirety,

c. any new structure, group of structures, substantial imprevement, substantial alteration, or change
in use of an existing structure or group of structures, which either results in the development
redevelopment. reuse. chanee in use, or an increase of 5:800 3.000 square feet of gross floor area
or requires the-additisn-ef283 or more parking spaces or an off-street loading facility, when any
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portion of any lot or parcel of land on which said structure or use is located in or lies within 200
feet of a residential district, shall be subject to this Section IV [ in its entirety.”

For purposes of this Section IV I, the calculation of increase in floor area shall be based on the

aggregate of all new structures, improvements, alterations or enlargements, calculated from the date of
enaciment of this section.

3. Basic Requirements

a. Notwithstanding anything contained in this By-Law to the contrary, no building permit shall be
issued for, and no person shall undertake, any use, alteration or improvement subject to this
section unless an application for site plan review and approval has been prepared for the
proposed development in accordance with the reguirements of this section, and unless such
appiication has been approved by the Planning Board

b, The Plannineg Board. at its diseretion and based on a preliminary assesement of the scale and
type of devélopment proposed. ray waive or modify the requirements {or submission of any of
the elements in Subection 5 and the development impact standards in Subsection 6. Such waiver
shall be issued in writing with supporting reasons.

¢b. No occupancy perrmnit shall be granted by the Building Commissioner until the Planning Board
has given its approval that the development and any associated off-site improvements conform to
the approved application for site plan review and approval, including any conditions imposed by
the Planning Board.
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Form 4 (revised 12002) Town: _FRAMINGHAM

Date TM Convened: August 3, 2005

TOWNMEETING CERTIFICATION

1. Quorum

A quorum was present at the town meeting, including any adjourned sessions thereof.
According to our town charter or by-law, our quorum requirement for town meeting is

[__80 ] registered voters. (Please write “0" if the town has no quorum
requirement.)
2. Service of the Warrant  (Please check one)

Ihe service of the town meeting warrant was in accordance with:

[T L town by-law;
] 2 a previous vote of the town; or
[ X1 3 a procedure accepted by the Attorney General: and

any adjournments of the Town Mesting were made in accordance with the town by-law or
vote of Town Meeting.

3. Attachmenis

(a) a copy of the complete Town Meefing warrant, including the opening of the
warrant, including all articles, the closing, and the officer’s return of service.

(b) a copy of the fext referred fo, but not set forth in the warrant articles.

Sometimes a warrant article will not contain the actual text of 2 proposed
amendment to the town by-laws, but rather will refer to iext set forth or locaied
elsewhere, such as in the town clerk’s office or the office of the planning board,
Here it will be necessary for you to send us a copy of the text referred to, or a copy
of what is on file and available for inspection. Otherwise, we will not know what

the article proposes.

NOTE:

[ hereby certify the above information to be complete and accurate,

/ / )
Attest: fi’td,{éh,f.x_» 7‘14/“&’“%/ Date;  “vgust 16, 2005

Town Clerk O
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Town of Framingham
Valerie Mulvey, Town Clerk

To: Town Meeting Members
From: Valerie Mulvey, Town Clerk
Date: July 15, 2005

Re: Special Town Meeting

The Special Town Meeting will commence Wednesday, August 3, 2005 at 7.30 PM in
Nevins Hall at the Memorial Building.

This book contains the warrant and background information for this meeting. If other
information becomes available it will be provided to you by the sponsors

If you require additional information or assistance, please contact the Town Clerk's
office.

Memaoial Building 150 Concord Sueet Framinghanm, Nasqaa,huqeus ﬂ]?‘ﬂ” 8174
PI'\HHP (SN8TAMLARA?  Fay (SARVADROTIAR ermat!]  dmomedacl- M Tam e .






COMMONWEALTH OF MASSACHUSETTS
TOWN OF FRAMINGHAM

MIDDLESEX, S5

SPECIAL TOWN MEETING WARRANT

To Steven B Cail, one of the Constables of the Town of Framingham,

Greetings:

In the name of the Commonwealth of Massachusetts, you are hereby required to notify and wam
the Inhabitants of the Town of Framingham qualified to vote in Elections and Town Affairs, and
more partcularly the elected Town Meeting Members, to meer in Nevins Hall, in the Memorial

Building in the Town of Framsingham on:

Wednesday, August 3, 2005

at half-past seven o’clock PM, and thereto act on the following article:

ARTICLE 1

To see if the Town will vote to amend the Zoning By-Law of the Town of Framingham as follows:

Amend Section ITI.A. 1 by deleting the existing words in Paragraph 1. and replacing with the
following words.

“Chantable and philanthropic buildings for religious purposes or educational purposes on land
owned or leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by a
religious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structure shall be subject 1o regulations conceming the bulk and height of structures,
vard size, lot area, open space, parking, building coverage, and site plan review requiremments in
accordance with the provisions of this By-Law”

Arnend Section I'V.L Site Plan Review, Subsection 2, Geperal Provisions, by deleting the follovang
words 1n the parenthesis as they appear in the second sentence:

“{excluding subdivisions for detached single-family dwellings, planned unit developments,
and all uses exempt from such zoning regulation as set forth under MGL Chapier 404,

L

Section 3)

Sponsor: Planning Board



MIDDLESEX, SS.

Frasmungham, MA
August 3, 2005

By virtue of this Warranr, I have notified the inhabitants of the Town of Framingham to meet as
within directed by publishing 2 true and attested copy of the same in one issue of The MetroWest
Daily News, a newspaper of general circulation in said Framingham, at least fourteen days before the
date of said meeting, namely July 20, 2005; also by posting a true and antested copy of the same in
more than ten public places fourteen days before the date of said meeting; namely on July 20, 2005,

Pa /?/‘»\
o Stevert B. Carl
Constable

;
A True Copy Attest

Valene Mulvey, Town Clerk
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TOWN OF FRAMINGHAM

Inspectional Bervices Division

Department of Building Inspection
Memorial Bullding, Room B-10
150 Concord Street
Framingham, Massachusetts 01702-8368

Joseph R, Mikieiian, C.8 Q. Telgphons; 508-520-4838
Building Commissioner Fax: 508-628-1362
Emall: building dept@framinghamma.ory

By Hard Delivery, Regular 11,8, Mail, and
Certified Mail, Return Receipt Requested
Certified Mail Receipt No. __7003-1010-0003~4744~2983

August 17, 2005

James T Cuddy, President

South Middlesex Non-Profit Housing Corporation
300 Howard Street

Framingham, MA 01702

Re: 517 Winter Street- proposed change of use permit

Dear Mr. Cuddy:

On July 13" 2005 you applied for a change of use building permit from an existing nursing home
to 2 non-profit educational use group facility at 517 Winter Street.

Your permit application states that you are requesting a change of use from -2 to R-2. After a
careful review, it is determined that the subsequent zoning amendment made by the Town
Meeting on August 3, 2005 applies to your request. G L. ¢ 404, § 6, § 1, requires that you
obtzin the building permit prior to the first public notice date for amendments 1o the By-Law,
which appeared in the Metrowest Daily News on July 14, 2005. As you bad not met this
requirement, I must now under the Massachusetts State Building Code 780 CMR 111 1 deny
your application for this “change of use” for the following reasons:

1 A copy of the complete proposed educational program with detailed specific
information and documentation, including Articles of Organization, a description of the

Dedicated to excslience in public service



faculty or instructor positions likely to be working on site, and a description of the
program and its educational objectives, is required in order to confirm your contention
that the proposed use mests all the standards and requirements for an exemption under
MGL 404, Section 3 (Dover Amendment) for educational purposes on land owned by a
nonprofit educational corporation

2. The voted Town of Framingham Zoning By-l.aw amendment now requires Site Plan
review from the Town of Framingham Planning Board for your proposed use. A copy of
the Zoning Bylaw amendments promulgated by Town Meeting on August 3, 2005 is
attached for your review.

3. A stamped floor plan with further documentation is required to confirm compliance
with 780 CMR 3400.3 Applicability- #8 Residential use groups: “A change from any
other use group to a residential use group (R) or any alteration or change of occupancy
within a residential use group shall comply with the requirements of the code for new
construction...”

4. An off-street parking plan and lot in compliance with the Town Zoning By-Laws,
Section TV.B.1 “Number of spaces required” for a residential care facility at one per four
(4) occupants plus one per two (2) eraployees. The Planning Board will review the

parking lot under Site Plan review

The above denial does not necessarily constitute all poss:ble reguirements for your permit
issuance, but represent all that can be determined et this time based on your limited application « .
dosumcntat:on.s

-If you have any further questions please contact me at the office, Monday through Friday at 508+
620-4838.

Very truly your)s.,z W

Ioseph R Mikielian, CB.O.
Building Commissioner/Director of Inspectional Services

ce: George P King Jr.,, Town Manager
Christopher J Petrini, Town Counsel
John B. Grande, Planning Board Administrator
James D. Hanrahan, Esq., Counsel for South Middlesex Non-Profit Housing Corporation



Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1

To see if the Town will vote to zmend the Zoning By-Law of the Town of Framingham as follows:

Amend Section III.A.L by deleting the existing words in Paragraph i, and replacing with the
following words.

“Charitable and philanthropic buildings for religious purposes or cducational purposes on land
owned or leased by the Commonweslth, or any of its agencies, subdivisions or bodies politc oz by a
rcligious sect or denominaton or by 2 nonprofit educationzl corporation; provided, however, that
such land or strucrure shall be subject to regulations concetning the bulk and height of structures,
yard size, lot ares, open space, parking, building coverage, and site plan review requirements in
accordance with the provisions of this By-Law ”

Amecnd Section IV.L Site Plan Review, Subsection 2, General Provisions, by déle_tlt:ig the fbﬂowing
words in the parenthesis 25 they appear in the second sentence: T

“(exclading subdivisions for detached single-family dwellings, planned unir dévelbpmems,
and all uses exempt from such zoning regulation as set forth under MGI. Chapter 404,
Scction 3)”

Sponsor Planning Board

August 3, 2005 Voted: That Town Meeting amend the Zoning Bylaw of the Town of

Framingham as set forth uader Arrcle 1 of the August 3, 2005 Special Towa Meeting as printed in

the handout, as amended.

117 voting in favor, 2 opposed, 4 abstentions

ATRUE COPY ATTEST

TOWN CLERK, FRAMINGHAM



Town of Framingham
Special Town Meeting
August 3, 2005

ARTICLE 1
AMENDMENTS

Augnst 3, 2005 Voted: That the following proposed language, amending Section IT1.A 2, be
deleted from the proposed amendments in Article 1:

“Howevet, the Planning Boatd shall be the Special Permit Granting Authoxiry for uses under this
section that require 2 public hearing before the Planning Board pursuant to other pravisions of the

Zoning Bylaw herein.”

August 3, 2005 Voted: That Article 1 be amended by inserting the following words after the word
structures, “frontage on an existing public way”:

Section [1LA.1.1 would then read as follows:

“i Chartable and philanthropic buildings for religious purposes or for educational purposes on land
owned or leased by the Commonwealth, oz any of its agencies, subdivisions, or bodics politic or by a
religious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structures shall be subject to reasonable regulatons concerning the bulk and height of
structures, {frontage on an existing public way, and determining yard sizes, lot area, sctbacks, open
space, patking and building coverage requirements.”

A TRUE COF"Y ATTEST:

TOWN CLERK FRAMINGHAM

TATA

PR
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Bowditch
&Dewey

ATTORNEYS

Direot telephone: (308) 416-2404
Direct facsimile: (308) 929-3616
Email: jhanrahan@bowdiich com

August 19, 2005

Joseph R. Mikielian, Building Commissioner
Town of Framingham

Inspectional Services Division

Department of Building Inspection “x
Memorial Building, Room B10

150 Concord Street

Framingham, MA 01702-8368

Re: 517 Wiater Street, Framingham (“Property™)
Dear Mr. Mikielian:

As you know this office represents South Middlesex Non-Profit Housing Corporation
(“SMINPHC™). I am in receipt of your letter dated August 11, 2005 to James T. Cuddy, the
agency’s Executive Director, in response to an Application for Change of Use submitted to the
Town on July 12, 2005 and accepted for filing on July 13, 2005

With respect to your request for further information to support the requirements for
exemption pursuant to M.G.L. ¢. 40A § 3 (the “Dover Amendment™), please note that by letter
dated July 12, 2005, a copy of which is attached as Exhibit A, I provided a detailed explanation
of the non-profit educational program proposed (the “Sage House Program™) for 517 Winter
Street, Framingham, Massachusetts. Additionally, following a phone conversation with you on
Tuly 12, byletter dated July 13, 2005, I provided you with copies of the Articles of Organization
and By-Laws for SMNPHC. A second copy of that letter is attached as Exhibit B.

To expand on the information on the educational program set forth in my July 12 letter, |
offer the following description of the Sage House Family Trealment Program provided to me by
SMINPHC.

Sage House Family Treatment Program

« Sage House will house up to 15 families and will provide a
structured and comprehensive rehabilitative environment io
families as they learn new skills for living in recovery. In addition
to recovery skiils, families will be provided with a high [evel of
parenting support and education.
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Joseph R. Mikielian, Building Commissioner
August 19, 2005
Page 2

* The Program will be fully staffed according to the Department of
Public Health-BSAS staffing requirements providing staff on-site
at all times, 24 hours a day, 7 days a week. The Clinical Director
and Farnily Therapist will be Master’s level professionals and will
direct the day to day clinical service provision. The program will
provide a wide range of services in a family focused treatment and
recovery educational modei; utilizing a comprehensive community
based approach to support and sustain a culture of recovery. These
educational services will include:

* on-site family-based services

- individualized substance abuse treatment plans
» individual and group counseling

- parenting skills education

- domestic violence and trauma support and education
+ mental health assessment

« structure for the children

- aggressive housing search

- educational/vocational assessment and referral
- job training and search

+ access to physical health care

+ access Lo self-help resources

» aftercare and discharge planning

- identification of and referral to any needed linkage or resource

« A Family Treatment Plan (FTP) will be developed to include
both parent and children’s service components. The parents will be
assisted in developing skills and abilities necessary for achieving
an independent lifestyte. Elements of the FTP for parents wiil
include:

- individual, group and {amily counseling

» child development education
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Joseph R. Mikielian, Building Commissioner
August 19, 2005
Page 3

- conflict resolution
» job readiness and search
« housing and aftercare plan

Daily living skills will also be addressed including budgeting,
nutrition and meal planning, and housekeeping. Parents will attend
groups on health education including family planning, tobacco
cessation, HIV, STD's and other communicable diseases as well as
groups on domestic violence, gambling, and stress management

» The Sage community substance abuse treatment methodology
will be based on a modified relational model. Program participants
will meet weekly in group therapy sessions to learn how their
addiction or addictive behaviors developed over time and how
their relationships with family members and others were a part of
that process. The Sage program will have a clinical structure that
fosters support for developing and maintaining healthy self-esteem
and building of strong spousal and other family relationships. The
focus of all staff interventions will be to educate individuals to
reduce the amount of shame often felt by people who are addicted;
in order to foster the growth and development of self esteem.

Scientificaliy-based approaches used by the program staff will
include cognitive therapy, Dialectical Behavioral skills training
modules, group and individual counseling, Motivational
Enhancement Therapy, and the Relational Model Utilizing
Prochaska and DiClemente’s stages of change assessment is
critical in assessing each client’s stage of readiness for treatment.

« Parenting skills training will include family time which will be
structured by staff 1o help develop and nurture healthy
relationships and to expand the parents’ capacity for efiective
parenting. Each parent will be expected to attend a weekly child
development educational group, parenting skills training, and to
participate in a parenting process group. These sessions will be
reinforced in case management with a focus on learning
developmental milestones of children, how children process and
understand information, and developmentally appropriate
interventions to make parenting more effective. The parenting
process group, facilitated by staff, will focus on peer support and
guidance.

As set forth in my July 12 letter, the Sage House Program qualifies for protection under
the Dover Amendment. The Dover Amendment provides in pertinent part:
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Joseph R. Mikielian, Building Commissioner
August 19, 2005
Page 4

“no zoning ... by-law shall regulate or restrict the use of land or structures ... for
educational purposes on land owned .. by a non-profit educational corporation’.

To qualify for protection under the Dover Amendment, SMNPHC must (1) use the
Property for educational purposes, as defined by the relevant case law; and (2) qualify as a non-
profit educational corporation.

The courts have construed the term “educational purpose” under the Dover Amendment
broadly. Among uses the courts have found to_satisfy the educational purpose requirernent of the
Dover Amendment are the following: residential care facility which teaches money management,
health, cooking and hygiene to adult residents with mental disabilities (Gardner~-Athol Area
Mental Health Association v. Zoning Board of Appeals of Gardner, 401 Mass. 12 (1987)); a
“village” for the elderly located on a college campus that included two hundred independent
living units and an academic curriculum (Lasell College v. City of Newton. 1 LCR 80 (Land
Court 1993)); a facility combining housing with training for single mothers, AID’s counseling,
and assistance to homeless families recovering from addiction (Congregation of the Sisters v.
Town of Framingham. 2 LCR 125 (Land Court 1994)); home for adolescent victims of sexual
and/or physical abuse operated by non-profit educational corporation ( Caldeira v. Zoning Board
of Appeals. 3 LCR 195 (Land Court 1995)); group residence for elderly and mentally ill persons
(Campbell v. City Counsel of Lynn, 415 Mass. 772 (1993)); renovated barn for shelter and
education for up to three mentally handjcapped adults (Watros v. Greater Lynn Mental Health &
Retardation Ass’n, Inc.. 421 Mass. 106 (1995Y)). The description of the Sage House Program set
forth above falls well within the meaning of “educational purpose” described in the controliing
Massachusetts cases.

The second criteria for protection under the Dover Amendment is that the subject
Property must be owned or leased by:

“ . {he Commonwealth or any other agencies, subdivisions or bodies politic, or by a
religious sect or denomination, or by a non-profit educational corporation..” (emphasis
added).

SMNPHC is a charitable corporation established pursuant to M.G L. ¢ 180. SMNPHC's
Articles of Organization autherize it to engage in educational activities. Accordingly, SMNPHC
qualifies as a non-profit educational corporation for purposes of the Dover Amendment.

With respect to your request for stamped floor plans, with further documentation n
compliance with 780 C.M.R. 3400.3, SMNPHC has engaged an architect to prepare such plans
and documentation and we expect to be able to provide this to you early in September

Your letter indicates that a zoning by-law amendnient voted on recently by Town
Meeting now requires Site Plan Review for this Property. Your letter does not, however,
indicate the specific basis for your determination that Site Plan Review is required The Site
Pian Review provisions of the Framingham Zoning By-law, Section IV(I)2) sets forth the
criteria for Site Plan Review. Please provide us with your determination as to which section of
the By-Law is implicated by this project so that we can assess the application requirements and
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Joseph R. Mikielian, Building Commissioner
August 19, 2005
Page 5

prepare an adequate response. It is unclear, even assuming that the Town Meeting amendment is
a valid amendment and that it does not violate the Dover Amendment, as to the process for Site
Plan Review for a project that is protected under the provisions of M.G L. c¢. 40A § 3. The Site
Plan Review Section gives the Planning Board broad discretion to require a number of
submissions and studies, most of which are beyond the permissible scope of reasonable
dimensional regulation which a municipality is allowed to review under the Dover Amendment.
Piease provide clarification both of the project elements which, in your opinion trigger Site Plan
Review, and the sections of the Site Plan Review by-law applicable to the proposed use.

Finally, I must bring to your attention the provisfons of the federal Fair Housing Act, 42
U.S.C. § 3601 et seq. (the "Act") which protects persons such as those SMNPHC plans to serve
at Sage House from discriminatory exclusion from housing opportunities. The Act and its
associated regulatory and case law define handicapped persons to include recovering alcoholics
and drug addicts, such as those for whom SMNPHC plans to serve at Sage House. Specifically,
within the meaning of 42 U.S.C. § 3602(h), as interpreted at 24 CF.R § 100.201(2)(2), the Act
protects as handicapped persons those persons with:

Any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning disabilities.
The term physical or mental impairment includes, but is not limited to, such
diseases and conditions as orthepedic, visual, speech and hearing
impairments, cerebra} palsy. autism, epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabetes, Human Immunodeficiency Virus
infection, mental retardation, emotional illness, drug addiction (other than
addiction caused by current, illegal use of a controlled substance} and
alcoholism. Emphasis added.

Federal law shields Sage House’s prospective residents from discrimination based on
disability that denies them available housing through actions, statements, and other interference
with housing opportunities. Discriminatory housing practices unlawful under the Act include
discrimination by persons or entities based on handicap in the availability, terms, conditions,
privileges, reasonable accessibility of housing, by activities such as: making unavailable of
housing related transactions; making statements that indicate discriminatory preferences; or
interfering with any person in the exercise or enjoyment of housing. 42 U.S.C. 3604, 3605, 3606,
and 3617 Further, the Act applies to Town zoning laws through 42 US.C. § 3615 which
prohibits discriminatory land use decisions by municipalities, even when decisions are
authorized by local ordinance

In a memorandum dated June 21, 2005, to Framingham Town Manager George P. King,
a copy of which is attached hereto as Exhibit C, you agreed to a number of measures specific to
517 Winter Street which go beyond the typical requirements of the Building Department when
presented with an application for change of use. Specifically, you have agreed io refer the
application documentation to town counsel for review. I am not aware that this is your
customary practice for applications for change of use from one residential use to another.
Secondly, you have agreed to advise the Board of Selectman if my client applied for a Dover
Amendment exemption in this Application. Unless it has been your practice to notify the Board
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Joseph R. Mikielian, Building Commissioner
August 19, 2005
Page 6

of Selectmen of all applications for residential group homes, such notification is likely a
violation of the Fair Housing Act. Subjecting programs that serve persons with disabilities to
different siting requirements than non-disabled persons interferes with housing opportunities for
persons with handicaps and displays a discriminatory preference that violates the Fair Housing
Act. Such actions also violate the Massachusetts Fair Housing Act, M.G.L. ¢. 151B.

Under state law, it is illegal for anyone to directly or indirectly prevent or attempt 1o
prevent the construction, purchase, sale or rental of any dwelling or land covered by chapter
151B, or to aid or abet another in doing any acts specified by 804 CM.R 2.01, such as
interfering with another person in the exercise or enjoyment of a housing right, or directly or
indirectly or indirectly preventing or attempting o prevent the construction, purchase, sale or
rental of any dwelling or land covered by M.G.L. ¢c. 151B § 4.

I have always found your office to be professional and fair in the application of law. In
the past, we have presented a number of applications for Dover Amendment uses to your office
and, until now, those Applications have been treated in a non-discriminatory manner. We trust
that, despite the new procedures outlined in your memo of June 21, 2005, your past practices will
continue and the Sage House Program will not be subject to procedures, delays, or requirements
{hat discriminate against its proposed occupants.

I look forward to working with you to complete the process of cpening the Sage House
Program at Winter Street. 1 hope you are able to jeok beyond the political controversy which
has engulfed this proposed program and apply the law, as you have in the past, fairly and
reasonably. Remember we are talking about mothers and fathers looking only for the
opportunity to remain in recovery and raise their children in a safe, clean home. These are {ifieen
(15) families struggling to overcome the devastation of substance abuse problems. Further
delays in opening this important program will impair our efforts to help them. We will continue
to work with you in a cooperative and open manner and hope that you will work with us to
expedite and not further delay this process.

Verg truly yours,
WW /N
ames . Hanrahan
TDH/smrm
Enclosures
ce: James T. Cuddy w/encl.

Terry Desilets w/encl.
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TOWN OF FRAMINGHAM
~-Massachusetts
_Office of the
TOWN COUNSEL

Christopher J. Petrini

Town Office: Framingham Office:

Office of the Town Counsel Petrini & Associates, P.C

Mermeorial Building The Meadows

150 Concord Street; Room 127 161 Worcester Road, Suite 304

Framingham, MA 01702 Framingham, MA 01703

(508} 620-4802 {B0OB) 665-4310

Facsimile {508) 620-5910 Facsimile {508) 663-4313

E-mail: cpetrini@iraminghamma.org Evmail: cpetrini@petrinilaw.com . N

October 24, 2005

Kellit E. Gunagan, Esq.
Assistant Attorney General
Office of the Attorney General
1350 Main Street

Springfield, MA 01103

Re:  Town of Framingham Zoning By-Law Amendments
Adopted at Special Town Meeting on August 3, 2005
Response to Letters of South Middlesex Non-Profit Housing
Corporation dated Aupust 25, 2005 and September 9. 2005

Dear Ms. Gunagan:

This letter is in response to your letters of September 8, 2005 and September 12, 2005,
wherein you copied me on two Jeiters sent to you by South Middlesex Non-Profit Housing
Corporation (“SMNPHC™), the first dated August 25, 2005 (“August letter”), and the second
dated September 9, 2005 (“September letter”), with enclosures. For the reasons described below,
it is the Town of Framingham’s position that the Town Meeting’s Amendments to its Zoning By-
Law (“Amendments™) which were adopted at a Special Town Meeting on August 3, 2005 are
proper, in accordance with G L. ¢ 40A, §3 and other pertinent statutes, are very similar to other
zoning bylaws approved by the Office of the Attorney General, and should be approved by the
Attorney General in this instance in accordance with G L. ¢ 40, §32.

ANALYSIS
A. The Attorney General’s Scope of Review of the By-Law Amendments Under

G.L. c. 40, §32 is a Limited One, and the Attorney General is Required to
Approve Said Amendments if They Are Capable of any Legal Application

The authority of local governments to regulate the use of private property through zoning
is based in the state’s generalized police power. See generally Villace of Euclid v. Ambler
Realty Co., 272 U.S 365 (1926). Inherent to this expansive regulatory power is the
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October 24, 2005
Page 2

understanding that local government must have the flexibility to address rapidly changing local
conditions. Zoning regulations will be found to be consti tutionally valid unless clearly arbitrary
and unreasonable and unless they have no substantial relation to the public health, safety, morals
or general welfare. See id.

The power of the Attorney General to disapprove by-laws pursuant to G L. ¢. 40, §32
(“Section 327) is a limited one. See Concord v. Attornev Gen.. 336 Mass. 17, 24-25 (1957).
Every “presumption is to be made in favor of the validity of municipal by-laws.” Town of
Ambherst v. Attorney Gen., 398 Mass. 793, 796 (] 986). If a proposed by-law is capable of any
interpretation or application that would-make it.a-legal-one, then-it-must-be-appreved-under- - - - ~= == - - -

Section 32. See Congcord v. Attorney Gen., 336 Mass at 24-25. “The Massachusetts
Constitution reaffirms the customary and traditional liberties of the people with respect to the
conduct of their local government . .. Art. 2, §1, of the Amendments to the Constitution of
Massachusetts (“Home Rule Amendment”), as amended by art. 89. In the exercise of this ri ght
to Jocal government, towns have the power to pass by-laws for the purpose of preserving peace
and order. G.L c¢.40,§ 21 The town exceeds its power only when it passes a by-law
inconsistent with the Constitution or laws of the Commonwealth.” See Town of Amherst, 398
Mass. at 796. Accordingly, bylaws can be invalidated only when they violate the Constitution or
laws of the Commonwealth. There is no evidence that the Amendments should not be approved,
especially taking into account the deferential standard of review that the Attorney General is
-required to apply when reviewing by-laws.

Contrary to the assertions made by SMNPHC in its August and September letters, the
Town has complied with all legal requirements, both procedurally and substantively, in its
adoption of the Amendments at the Special Town Meeting. The Amendments in no way violate
any protections of the Constitution, and SMNPHC makes no claim to that effect. Furthermore,
despite SMNPHC’s claims that the Amendments violate G.L c. 40A, §3 (hereinafter referred to
as the “Dover Amendment” or “Section 3™, the Amendments do not violate either the language
or intent of Section 3 and are instead a means by which to better ensure compliance with the
requirements of this section of the law. As established below, there is no support for SMNPHC’s
claim that the courts of the Commonwealth forbid the use of site plan review prior to the
issuance of a building permit, as a means to identify which aspect of the propesed project may be
subject to “reasonable regulations™ in accordance with Section 3. Instead, Section 3 envisions
that Dover Amendment uses are to be reviewed prior to issuance of a building permit. A
community cannot “reasonably regulate™ the hei ght and bulk of structures, and determine yard
sizes, lot areas and setbacks, all permitted under the Dover Amendment, without a process that
allows for a review of these project components in connection with the 1ssuance of a building
permit. See generally Trustees of Boston Coilese v. Board of Aldermen of Newton, 58
Mass App.Ct. 794 (2003). Although it is clear that Section 3 requires that Dover Amendment
uses be shown significant deference, it is equally clear that, wherever possible, these uses are
expected to comply with reasonable zoning requirements. See id

The Amendments are a direct response to the continual evolution of judicial
interpretations of Section 3 over the past decade, specifically the precise role that courts envision
rmunicipalities should take when reviewing Dover Amendment uses. The Amendments were
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adopted by the Town to replace currently existing provisions that either had become meffective
in helping the Town to meet its responsibilities under Section 3, or were contrary to the
deference intended to be shown to such uses. It ig not, nor will it always be, an easy task to
achieve the appropriate balance between protected uses and reasonable zoning regulations, as
intended by the Dover Amendment. The Town believes that the Amendments will provide the
best possible means to achieve this balance. For this reason, and for the other reasons set forth in
this letter, the Town respectfully requests that the Office of the Attorney General approve the
Amendments adopted by the Town.

B. The Amendménts Were A Proper Legislative Act by the August 3, 2005
Special Town Meetine and Must be Regarded as Presumptively Valid

Keeping in mind the deferential standard of review that the Attorney General must
employ when examining a bylaw enactment under Section 32, we now address the principal
arguments raised by SMNPHC in its letters. A party attacking a zoning amendment has the
burden of proof, requiring that he prove by a preponderance of the evidence that the zoning
regulation is arbitrary and unreasonable, or substantially unrelated to the public health, safety,
morals, or general welfare. See McLean Hospital Corp. v. Town of Belmont, 56 Mass. App. Ct.
540, 547 (2002). For the reasons described herein, SMNPHC cannot meet its burden of proving
that the Amendments are arbitrary, unreasonable or substantially unrelated to the public health,
safety, morals or general welfare.

SMNPHC states in its August Letter that the Amendments were a response to pressure
from a local Framingham citizen group known as Stop Tax Exempt Private Properties Spraw]
("STEPPS”) and that the underlying motives for the Amendments were as a “means to halt
SMNPHC’s plans” to use its Framingham property as a drug rehabilitation facility, and that the
Amendments merely constitute an attempt by the Town to have “an opportunity to regulate
multiple facets of a development unrelated to reasonable dimensional restrictions” so that the
Town could “severely curtail the perceived proliferation of non-profit educational uses in the
Town.” See SMNPHC August letter, at pp. 1-2.

SMNPHC’s assertions are based predominately upon its fear that the Amendments will
be applied to its property. As might be anticipated from any property owner whose property may
be affected by changes in zoning, SMNPHC seeks to counter the lawful action of the citizens of
the Town by arguing that the changes were proposed solely as a means by which to cause it
harm. However, despite SMNPHC’s claims to the contrary, the adoption, amendment, or repeal
of Jocal zoning by-laws “by the voters at town meeting is not only the exercise of an independent
police power; it is also a legislative act carrying a strong presumption of validity.” See Durand
v. Bellingham, 400 Mass. 45, 50-51 (2003) (emphasis added), citing Sylvania Elec. Prods. Inc. v,
Newton, 344 Mass. 428,433 (1962} “If the reasonableness of a zoning bylaw is even “fairly
debatable, the judgment of the local legislative body responsible for the enactment must be
sustained ™ Id, citing Crall v, Leominster, 362 Mass 95, 101 (1972) “Such an analysis is not
affected by consideration of the various possible motives that may have inspired fegislative
action.” Id, citing Merriam v. Secretary of the Commonwealth, 375 Mass 246, 253 (1978).
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Despite all the varying opinions that may have been voiced by the citizens of the Town
prior to the adoption of the Amendments (the expressions of which is an integral part of our
democratic process), the Town’s decision to amend the Zoning By-Law (“By-Law™) at this time
was the culmination of a lengthy review process undertaken by the Framingham Planning Board
and other town officials over approximately a two year period The process that resulted in the
issuance of the Notice of the Publjc Hearing for the Amendments in July, 2005, predates by
years the date that SMNHPC purchased the parcel at 517 Winter Street in Framingham
Therefore, SMNHPC’s assertions that the Amendments were proposed in response to

e e e SMINHP C? 5 _aicquisition.of 51 7 Winter Street 3s- directhy-contradieted -by-the uncontroverted factg=- - e -
that both the need for and the review process that resulted in the Amendments originated before
SMNPHC’s acquisition of the Winter Street parcel.

Over the past several years, the Town had become increasingly aware that existing
provisions in the By-Law were no longer appropriate to comply with the direction of the courts,
and as some of these provisions had been added at different times they now were subject to
conflicting and inconsistent interpretations regarding their application to review of Section 3
uses. One of the purposes of the ongoing review process was to respond to the direction set forth
by the courts of the Commonwealth in recent years in interpreting the scope and nature of
municipal rights and responsibilities under Section 3. For example, one section of a prior
version of the Bylaw completely shows Section 3 uses were exempted from site plan review
This exception is not supported by recent case law. See Campbell v. City Council of Lvin, 415
Mass. 772, 778 (1993) (“[L]ocal officials may not grant blanket exemptions from the
requirements [identified in Section 3] to protected uses . . . officials may, however, on an
appropriate showing, decide that facially reasonable zoning requirements . . cannot be applied .
.. because application of the requirements would nullify the protection granted to the use . M
(emphasis added); Trustees of Tufis College v. Medford, 415 Mass. 753, 760 ( 1993} ("Because
jocal zoning laws are intended to be uniformly applied, an educational institution . bears the
burden of proving that the local requirements are unreasonable as applied toit . local officials
may not grant blanket exemptions from the requirements to protected uses”) (emphasis added);
and Green v, Centra] Middlesex Ass'n for Retarded Citizens, 64 Mass App.Ct. 1106 (2005)
(unpublished 1:28 decision) (Requirements of a by-law are presumptively valid under the Dover
Amendment and require an educational institution to prove local requirements are unreasonable
as applied to it, a town may not choose to grant blanket exceptions to such uses)

The courts have clarified in recent years that "the Dover Amendment is intended 1o
encourage a degree of accommodation between the protected use and matters of critical
municipal concern." Trustees Of Boston Collepe v. Board Of Aldermen Of Newton, 58 Mass
App. Ct. 794, 801, fn.7 (2003), citing Trustees of Tufts College v. Medford. 415 Mass. 753, 760
(1993); Martin v. The Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints, 434 Mass. 141, 144, (2001) The Town had found that, under the existing provisions of
the By-Law, it was no longer able to provide for a clear and uniform system that allowed for
“balanced accommodation” between the protected uses and matters of critical municipal concern.
The Amendments resulted from a review process that sought to reconcile these mconsistencies,
to imprave the overall functioning of the By-Law regarding these uses, and to respond to recent
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court decisions that have provided further guidance on how to properly bring about the delicate
balance required under the Dover Amendment. The Amendments were not directed to a specific
parcel of land, although the Winter Street parcel and other parcels may be subjected to its
provision

C. Site Plan Review may be Applied to Dover Amendment Uses Consistent with
State Law

SMNPHC argues in its August letter that the Amendments represent a decision to subject
Section.3.uses.to.site-plan.review. This-snet correst:-Rather;-the Amendmentsrepresent a- -

decision by the Town to no longer “exempt” certain uses, including Section 3 uses, from site
plan review and to instead require uniformity in the application of these provisions of the By-
Law. Despite SMNPHC s beliefs that blanket exemptions are the only proper way in which to
address Section 3 uses, granting blanket exemptions from local zoning requirements is exactly
what the courts have found to be inappropriate in recent years. See Trustees of Tufts College,
415 Mass. at 760; City Council of Lynn, 415 Mags. at 778 (1993); Central Middlesex Ass'n.. 64
Mass. App. Ct. at 1106 (2005)

SMNPHC’s August Letter further argues that the practical effect of the Amendments will
require that its property be subject to site plan review should the Town ultimately determine that
SMNPHC’s proposed use is a Dover Amendment use. ! However, what SMNPHC has failed to
acknowledge is that, if strictly applied, the prior version of Section Ill.A 1.1 of the By-Law
would most likely have resulted in an outright prohibition of SMNPHC’s proposed use of its
property pursuant to Section IILA.1.1.(1) - (9). Application of this now repealed section of the
By-Law would have, at the very least, subjected SMNHPC to site plan review pursuant to
Section III A.1.a1.(10)-(14). Despite the fact that Section IV 1.2. exempted Section 3 uses from
the requirements of site plan review under that Section of the By-Law, it is not necessarily true
that it would have exempted SMNPHC’s property from the provisions of site plan review as
defined under the prior Section IIL.A 1 (1 0). The problem of conflicting provisions is one of the
problems that the Town endeavored to eliminate through the Amendments.

SMNPHC also mischaracterizes the nature of site plan review permitted under the By-
law and the Amendments thereto Site plan review is not a zoning Testriction or limitation. The

" This is a determination that the Town has not yet been abie to make, based on the fact that SMNPHC has fziled to
fully address the Town's ongoing requests for supporting documentation and further information on the educational
services that are expected to be provided at this site. To date, SMNPHC's responses to the Building
Commissioner’s denial of its application for a “Change of Use"” have included providing documentation of its non-
profit status and some additional information on what aspects of its program it believes meet the “educational”
requirement for protection pursuant to Section 3. 1t appears that SMNPHC’s interpretation of Section 3 is that once
a non-profit organization determines that its proposed use is a Dover Amendment use, the Town is prohibited from
conducting any additional form of review to determine if what is being proposed actually meets the legal
requirements of Section 3 to be afforded the protections of that section. SMNPHC’s assertions are obviously not
consistent with case law under the Dover Amendraent In addition, despite the fact that SMNPHC stated it would
provide other information as requested by the Building Commissioner 1o insure compliance with local zoning and
with state building code, no further information has been forthcoming  Instead, SMNPHC has appezled the decision
of the Building Commissioner to the Town's Zoning Board of Appeals.
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Supreme Judicial Court has recognized site plan review as “regulation of a use rather than a
prohibition . . . contemplating primarily the imposition for the public protection of reasonable
terms and conditions.” Y.D, Dugout. Inc. v, Board of Appeals of Canton. 357 Mass. 25,31
(1970). The conclusion that “site plan review has to do with regulation of permitted uses, not
their prohibition, as would be the case with a special permit or a variance* has been repeatedly
affirmed by the Courts. Osberg v. Planning Bd. of Sturbridge, 44 Mass. App. Ct. 56, 57 (1997)
(emphasis added), citing Bowen v. Board of Appeals of Franklin, 36 Mass. App. Ct. 954, 955
(1994). SMNPHC further fails to recognize the critical distinction that the site plan review
contemplated by the Amendments is required to be performed in association with the issuance of

"o abuilding permit.(allowing a project to-proceed)-and not-a special permit (which-is discretionary--- -~

in nature). Therefore, any assertion by SMNHPC that site plan review would result in an
outright denial of its project is not supported as a matter of fact or Jaw.

In reliance on its misunderstandings of the law as enumerated above, SMNPHC further
argues that the prior version of Section IV 1.2 of the By-Law “specifically (and properly)”
exempted all Section 3 uses from site plan review and is in keeping with the holding of The
Bible Spealks v. Board of Appeals of Lenox, § Mass. App Ct. 19 (1979). SMNPHC specifically
asserts that the Appeals Court in The Bible Speaks “invalidated the provisions of a local zoning
ordinance that imposed certain site plan requirements on educational uses See SMNPHC’s
August Letter, p. 3. A balanced reading of The Bible Speaks, however, leads more logically to
the conclusion that the Appeals Court’s findings in that case do not support the assertion that the
case stands for a general ban on application of site plan review to Section 3 uses. In actuality,
The Bible Speaks Court found that “the full impact of the [site plan] requirements . . . must also
be appraised in light of the provisions of § 6 of the by-law, which makes educational uses, such
as the plaintiff's, special exceptions dependent on the discretionary grant of a special permit by
the board” See id. at 32 (emphasis added). The extensive site plan review utilized in The Bible
Speaks was not limited to reasonable dimensional considerations identified within Section 3 or to
any identified health and safety concerns associated with the site. Instead, the process constituted
“an assessment of the probable impact of its project on attendance in the public schools, increase
in vehicular traffic, increases in municipal service costs, load on public utilities or the future
demand for them, public safety, police and fire protection, changes in surface drainage, increased
consumption of water and increase in refuse disposal,” Seeid atn.12

SMNPHC assumes that merely because the general site plan review defined under
Section IV L. can in some instances require a variety of different reports, that therefore all of
these requirements will be applied to Section 3 uses. Nothing in the Janguage of the
Amendments supports such a conclusion The Town obviously will be limited by the previously
cited cases to insure that site plan review of any Section 3 use is implemented in 2 manner that
does not infringe upon the rights afforded those uses pursuant to Section 3. In fact, the
Amendment to Section IV 1.3 b states that “[t]he Planning Board, at its discretion and based on a
preliminary assessment of the scale and type of development proposed, may waive or modify the
requirements for submission of any of the elements in Subsection 5 and the development impact
standards in Subsection 6 Such waiver shall be issued in writing with supporting reasons
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The Attorney General should be aware that the Town is mindful of the cautionary
language provided by your office regarding the application of site plan review to Section 3 uses:

It is our view that the requirement for site plan review is not facially inconsistent
with state law to ascertain whether a protected use complies with reasonable
regulations concerning yard size, lot area, setbacks, open space, parking, and
building coverage requirements. However, we caution the town not to implement
site plan review in a manner that infringes on the rights given under G L. c. 404,
Section 3

See Danvers #2366 (Attorney General’s Office, The Municipal Law Unit, March 19, 2003). 2

Contrary to SMNPHCs assertions, it is not necessary for the Town to have fashioned a
separate form of site plan review or to craft specific language that defines the exact process to be
applied to Section 3 uses. “Under the Dover Amendment, which places restrictions on municipal
zoning of nonprofit education institutions, it is not necessary that Jocal zoning requirements be
drafted specifically for application to educational use in order to be considered reasonable.”
Trustees of Boston College v. Board of Aldermen of Newton, 58 Mass. App. Ct. 794, 802
(2003). '

In further support of its argument that site plan review as applied to Section 3 uses is per
se improper, SMNPHC also cites to a footnote in Petrucci v. Board of Appeals of Westwood, 45
Mass. App. Ct. 818, 824, n.9 (1998). According to SMNPHC, this footnote stands for the
proposition that “the proposed exempt [Section 3] use could not be made subject to either
variance procedures or site plan review, a conclusion in accord with Trustees of Tufts College v.
Medford.” SMNPHC August Letter, p 4 However the exact statermnent by the Appeals Court in
the Petricei footnote was;

The commissioner and the board determined that, short of relocation, Petrucci
would have to obtain a variance, after site plan review. On Petrucci's second
motion for partial summary judgment, the [Jower court] judge ruled that the
proposed exempt use could not be made subject to either varance procedures or
site plan review, a conclusion in accord with Trustees of Tufts College v.
Medford, 415 Mass. 753, 760, 765 (1993) The board has not questioned that
ruling in this appeal.

The Appeals Coust included the above-quoted text in footnote 9 to indicate that the board had not
chosen to question the Jower court’s ruling on appeal Petrucci did not adjudicate the question.

* In addition to the Town of Danvers, the towns of Burlington, Groton Concord, and Sudbury, as well as the cities of
Mariborough and Newton, 1o name only a few, have by-laws or ordinances that do not exempt Section 3 uses from
site plan review, but instead implement the use of site plan review in such a manner that does not infringe upon the
rights afforded to those uses The Attorney General has approved the by-laws in the towns mentioned,
notwithstanding the fact that they do not confer blanket exemplions on Dover Amendiment uses from site plan
review, and therefore may permit appropriately tailored site plan review 1o such uses within the parameters of
Section 3
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In no way can it be said that this footnote constitutes a wholesale adoption by the Appeals Court
of the premise that site plan review can never be applied to Section 3 uses in association with a
building permit.

In further support of its assertion that site plan review of Section 3 uses is impermissible,
SMNPHC next references a decision of the Land Court, Trustees of Boston Collepe v. Board of
Aldermen of the City of Newton, Misc. Case No. 121573 (Mass. Land Ct. 198 7). This case,

while instructive, does not rise to the leve] of precedent and is actually of little assistance to
SMNPHC’s argument3 In this case, the Land Court (Sullivan, C.J.) held not that the site plan
review provisions of the City of Newton’s ordinance “as.applied to non-prefit religious and-

educational uses, violates the provisions of G L. ¢. 40A, § 3, ” but rather the following:

Upon consideration of the foregoing facts and arguments and in li ght of the case
Jaw I find that Section 30-24 of the Newton Zoning Ordinance, as applied to non-
profit religious and educational uses, violates the provisions of G L. ¢ 40A, 5.3,
and further that the conditions imposed by the site plan approval exceed in
general the proper scope of site plan review and constitute as a whole an
unreasonable interference with the protected statutory use.

Id at 15 (emphasis added). Again, the Land Court did not find site plan review inappropriate in
all instances, but that in this case the application of site plan review by the City of Newton under
the facts of the particular case had exceeded the allowable scope of review pursuant to Section 3.

The Appeals Court’s consideration of a subsequent case, involving the same parties,
further negates SMNPHCs argument that site plan review is always inappropriate when applied
to Section 3 uses. Instead, the Appeals Court held:

The Dover Amendment is intended to encourage a degree of accommodation
between the protected use and matters of critical municipal concern. (citations
omitted). Here, unfortunately, those accommodations effectively were negated
when the proposed order failed to attract a super majority of the board, resulting
in denial of the permits. Moreover, that denial also put aside any opportunity for
the board reasonably to regulate a permitted use through site plan review. See
Osberg v. Planning Bd. of Sturbridge. 44 Mass. App Ct. 56, 57,687 N.E2d 1274
(1997), and cases cited.

Trustees of Boston College v. Board of Aldermen of Newton, 58 Mass. App. Ct. 794, 800 (2003)
(emphasis added). Thus, the Appeals Court’s decision in this later case actually is in opposition
to SMNPHC's assertion that the application of site plan review to Section 3 uses is per se
Improper.

* In fact, this case appears (o only have ever been cited ence by the Land Court in its subsequent decisions. In that
instance, ¥ was cited for the proposition that courts must be “careful to establish a nexus between the legitimate goal
of the challenged regulation and its effect on the proposed project and the institution's plans.” Assembly of God
Church of Attieboro v. Zoning Board of Appeals of Attleboro, Misc. Case Nos. 224471 224930 (Mass Land Ct.
1969}
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Finally, it must be emphasized that the cases cited by SMNPHC considered the use of site
plan review in combination with the special permit process, not the issuance of a building permit
as applicable to the Amendments in this instance. SMNPHC has not presented a supportable
argument that the courts in the Commonwealth have conclusively determined that site plan
review is impermissible for review of Section 3 uses. Instead SMNPHC has merely shown
support for the Attorney General’s determination that site plan review is not facially inconsistent
with state law, but must instead be implemented in a manner that does not mfringe on the rights
under Section 3.

WD_ —gli.l]\if’l—l—C’s “Claim that the :I“ﬂwn failed to Provide Adequate Notice as to the
Amendments’ General Intent Lacks Merit and is Unsupported bv Case Law

SMNPHC’s remaining arguments in its August Letter all deal with the issue of notice and
focus on the differences between the language of the Warrant as compared to the language of the
final Amendments adopted by Town Meeting. According to SMNPHC, the August 3, 2005
Special Town Meeting could not change the language of the proposed Amendments to be more
expansive or have any greater impact than the language that was originally included in the
Warrant and specifically identified as part of the Planning Board Hearing Notice See SMNPHC
August Letter, Issues 2-4.

» GL c 40A,§ 3 states that “no defect in the form of any notice shall invalidate any
zoning ordinance or by-laws unless such defects is found to be misleading.” The leading case
which addresses the adequacy of notice, as well as subsequent changes to proposed amendments
prior to final adoption by a town, is Town of Burlington v. Dunn, 318 Mass 216 (1945}
According to the Supreme Judicial Court in Dunn, G L. ¢ 39, § 10 requires only that:

[T]he warrant shall state the subjects to be acted upon at the meeting and that no
action shall be valid unless the subject matter thereof is contained in the warrant
This means only that the subjects to be acted upon must be sufficiently stated in
the warrant to appraise voters of the nature of the matters with which the meeting
1s authorized to deal It does not require that the warrant contain an accurate
forecast of the precise action which the meeting will take upon those subjects.

1d. at 219 (emphasis added) As SMNPHC notes, the Town posted and published 2 Warrant for a
Special Town Meeting to be held on August 3, 2005 Because the Warrant indicated that the
proposed amendments were to deal with Sections III A 1. and IV 1, these references were
enough to put the public on notice that changes were being considered to these sections of the
By-Law.

In the present case, it became apparent as part of the public hearing process that deletion
of the original language identified in the Warrant left residual provisions in the By-Law that
would be rendered substantively meaningless or confusing by the Amendments. It is perfectly
acceptable and understandable that there should be changes to the text of the proposed
amendments after the hearing before the Planning Board because “the purpose of such public
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hearing is to obtain public sentiment so that proper revisions can be made.” Doliner v. Town
Clerk of Millis, 343 Mass. 10, 13 (1961). Insofar as these sections were corollary provisions of
the original Sections [I1 A.1 and IV I. of the Zoning By-Law, the Special Town Meeting decided
to delete such provisions that would become meaningless or to amend the language to provide
the needed clarity, to avoid future confusion as to their meaning or application. These deletions
and amendments did not fundamentally change the character of the Amendments; rather they
instead were designed to perfect the implementation of the proposed Amendments.’ See Dunn,
318 Mass. at 218-219.

e . SMINPHC'S reference to Fish v. Town.of -Canton, 322 Mags- 219 (1948),-in support of its - - -
notice argument is completely misplaced. In Figh, the Supreme Judicial Court addressed the
extreme instance of a case where the town stated in its warrant that it intended to amend a
particular section of its Zoning By-Law, when indeed it was lookin g to either completely repeal
or effect major revisions to its entire by-law. See id. In contrast, in the case of Framingham, the
Town proposed, considered, and voted to amend the language of Sections I A 1. and IV | . 88
1dentified in the Warrant and in the notice, which is fully consistent with and permissible under
the holding in Dunn. The repeal of the corollary provisions of the By-law that were not
specifically identified in the warrant or public hearing notice were nonetheless within the general
identity of the proposed amendments and were desi gned merely 1o harmonize, perfect and give
true effect to the proposed amendments of Section IILA. 1. and IV See Fish, 322 Mass. at 223,
citing Dunn, 318 Mass. at 218-219.

in the current instance, the warrant sufficient]y apprised the voters of the subject matter
of the vote. Seeid. All of the provisions of the Amendments were within the reasonable notice
of the Warrant and notice. See Johnson v. Town of Framingham, 354 Mass. 750 (1968). The
Town was within its yight at the Special Town Meeting to vote to pass the Articles as written “or
take any other action thereon ” Nelson v. Town of Belmont, 274 Mass 35, 42-43 ( 1931} “Itis
a settled principle that warrants for town meetings are to be liberally interpreted and are not to be
constiued with great strictness. It is sufficient if intelligible notice of the subject to be considered
is given Substantial certainty as to the nature of the business to be acted upon is all that is
required”. Jd.

E. The Amendments Sufficiently Describe How Site Plan Review Should be
Applied to Section 3 Uses and Sufficiently Guide the Discretion of the Building
Commissioner

SMNPHC argues in its September Letter that the By-Law does not specifically define
what provisions in Section IV I wiil be applied to Section 3 uses, and therefore the Amendments
are “fatally flawed because [they do] not offer any standard for how Site Plan Review applies to

If the Attorney General should reach the unlikely conclusion that the technical conforming ancillary amendments
of the non-Section IIT A 1 and TV ] provisions that were made to give effect to the main revisions are somehow
precedurally defective on notice grounds, G L. ¢ 40A, § 3 clearly indicates that the Atlomey General may
disapprove those techaical ancillary amendments while approving the main amendments to Section IILA ] and I'V ]
that indisputably satisfied the notice requirements
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a Dover Amendment protected use ” However, the Town is not required to include such a
provision in the By-Law because the Commonwealth has already provided the relevant standard
in Section 3. This section clearly states that “such Jand or structures may be subject to
reasonable regulations concerning the bulk and height of structures and determining yard sizes,
lot area, setbacks, open space, parking and building coverage requirements.” Greater specificity
in the By-Law could run afoul of state direction under Section 3, create neediess confusion, and
possibly negate the Town’s effort to maintain neutrality in application of the By-Law

As explicated above, the Town understands and recognizes that not all of the provisions
semee - =0 Section IV.1. would be applicable te Dover Amendment uses because-state-law limits the= — == -
application of site plan review in such circumstances. The Town included an amendment to this
section (now Section IV.1.3 b) which states that the Planning Board “may waive or modify the
requirements for submission of any of the elements in Subsection 5 and the development impact
standards in Subsection 6” to allow for the necessary flexibility in dealing with a variety of uses,
including Section 3 uses What will be required from a Section 3 applicant for site plan review
will depend upon, be reflective of, and conditioned by with “reasonable regulation” is permitted
within the contours of Section 3.

In Framingham, the Building Commissioner also serves as the Zoning Enforcement
officer and he/she is the “gate keeper” who initially, and routinely, makes determinations as to
whether a use complies with local zoning. See Fitzsimmons v. Board of Appeals of Chatham, 21
Mass. App. Ct. 53, 56 (1985). Given the great variety of factual considerations associated with
different types of Section 3 uses, every property will require the evaluation of different factors,
but always as in keeping with the requirements of Section 3. Based on a determination of the
Building Commissioner, different applicants may be required to provide a sli ghtly differing set
of documentation, which could range from a mere written description of the proposed project to
plans, drawings and full narratives. The Building Commissioner must then make an initial
determination regarding what "reasonable regulation" might require further site plan review by
the Planning Board and will advise the applicant as to the nature and particulars of the
documentation that should be submitted to permit this review to occur

By way of example, in respense to SMNPHC’s application, the Buildin g Commissioner
specifically informed SMNPHC that it needed to submit “An off-street parking plan and lot in
compliance with the Town Zoning By-Laws, Section IV B 1 “Number of space required” for a
residential care facility as one space for every four (4) occupants plus one per two (2) employees
The Planning Board will review the parking lot under Site Plan review ” See August 11, 2005
Letter to SMNPHC from Joseph Mikielian, Building Commissioner, Town of Framingham. This
response gave SMNPHC a clear and specific indication that Site Plan review would include (but
not necessarily be limited to) parking requirements for the proposed use, which is clearly in
keeping with both the language and intent of Section 3.

CONCLUSION

For the foregoing reasons, the Town respectfully submits that the Amendments adopted
at the August 3, 2005 Special Town Meeting are fully consistent with applicable law and were
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adopted in accordance with proper procedures and notice. None of the reasons advanced in the
South Middlesex Non-Profit Housing Corporation’s letters of August 25, 2005 and September 9,
2005 warrant rejection of the Amendments. The Amendments are consistent with (and nearly
MirTor in some instances) site plan review by-laws approved by the Office of the Attomey
General on past occasions. Under G.L. c. 40, §32 and applicable case iaw, the Town of
Framingham respectfully requests the Office of the Attorney General to approve the By-Law
Amendments approved by the Framingham Special Town Meeting of August 3, 20053,

1f you have need any further information or have any questions regarding the
Amendments or this letter, please giverme a call. - - :

Very truly yours,
/s

Christopher I. Petrini
Town Counsel

ce: Framingham Board of Selectmen
Framingham Planning Board
Framingham Zoning Board of Appeals
George P. King, Ir, Town Manager
lohn W. Grande, Planning Board Administrator
Joseph R. Mikielian, Building Commissioner
Eugene F. Kennedy, Zoning Board of Appeals

2005.10 24 Town Counsel Response Letier 1o dttorney General’s Office - FINAL (600-108)
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FRAMINGHAM PLANNING & ECONOMIC DEVELOPMENT

150 CONCORD STREET » MEMORIAL BUILDING © ROOM B-2
FramMingsam, MA 01702-8325
TeLEPHONE: 0B .620.4852
Fax: 508.820-9645

To: Framingham Z%ﬂg Board of Appeals

FrROM: Gene Kenned @E}:ior Planner

Cc: Kathleen Bartélini, Director of Planning and Economic Developmient
Planning Board

RE: ZBA #05-58 5317 Winter Street

DaTE: 10/25/05

Attached please find the following documents:

1. Memorandum from the Department of Planning and Development
2. Memorandum from Christopher Petrini, Town Counsel to Joseph Mikielian, Building

Commissioner, dated October 24, 2005
3. Letter from Chrstopher Petrini, Town Counsel to the Aftorney General’s office dated

QOctober 24, 2005
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TOWN OF FRAMINGHAM

Massachusetts
Office of the
TOWN COUNSEL
Christopher J. Petrini

Town Office: Framingham Office:
Office of the Town Counsei Petrini & Associates, P.C
Memorial Building The Meadows
150 Concord Street; Room 127 161 Worcester Road, Suite 304
Framingham, MA 01702 Framingham, MA 01701
(508) 620-4802 {508) 665-4310
Facsimile (508) 620-5910 . Facsirnile {508) 665-4313
E-mail: copetrini@framineharima.ore E-mail: cpetrini@petrindaw. com

October 24, 2005

Kell E. Gunagan, Esq.
Assistant Aftorney General
Office of the Attorney General
1350 Main Street

Springfield, MA 01103

Re: Town of Framingham Zoning By-Law Amendments
Adopted at Special Town Meeting on August 3, 2005
Response to Letters of South Middlesex Non-Profit Housing
Corporation dated August 25, 2005 and September 9., 2005

Dear Ms. Gunagan:

This letter 15 in response to your letters of September 8, 2005 and September 12, 2005,
wherein you copied me on two letters sent to you by South Middlesex Non-Profit Housing
Corporation (“SMNPHC”), the first dated August 25, 2005 (“Aungust letter™), and the second
dated September 9, 2005 (“September letter”), with enclosures. For the reasons described below,
it is the Town of Framingham’s position that the Town Meeting’s Amendments to its Zoning By-
Law (“Amendments™) which were adopted at a Special Town Meeting on August 3, 2005 are
proper, in accordance with G L. c. 404, §3 and other pertinent statutes, are very sirnilar to other
zoning bylaws approved by the Office of the Attorney General, and should be approved by the
Attorney General in this instance in accordance with G.L. ¢. 40, §32.

ANALYSIS
A. The Attorney General’s Scope of Review of the By-Law Amedbdments Under

G.L.c. 40, §32 is a Limited One, and the Attorpey (eneral is Required to
Approve Said Amendments if They Are Capable of any Legal Application

The authority of local governments to regulate the use of private property through zoning
is based in the state’s generalized police power. See generally Village of Euclid v. Ambler
Realty Co., 272 1.S. 365 (1926) Inherent to this expansive regulatory power is the
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understanding that Jocal government must have the flexibility to address rapidly changing local
conditions. Zoning regulations will be found to be constitutionally valid unless clearly arbitrary
and unreasonable and unless they have no substantial relation to the public health, safety, morals
or general welfare. See id.

The power of the Attorney General to disapprove by-laws pursuant to G.L. c. 40, §32
(“Section 32”) is a limited one. See Concord v. Attorpey Gen., 336 Mass. 17, 24-25 (1957).
Every “presumption is to be made in favor of the validity of municipal by-laws.” Town of
Ambherst v. Attorney Gen., 398 Mass. 793, 796 (1986). If a proposed by-law is capable of any
interpretation or application that would make it a legal one, then it must be approved under
Section 32. See Concord v. Attorney Gen., 336 Mass. at 24-25. “The Massachusefts
Constitution reaffirms the customary and traditional liberties of the people with respect to the
conduct of their jocal government . .. Art. 2, §1, of the Amendments to the Constitution of
Massachusetts (“Home Rule Amendment”), as amended by art. 89. In the exercise of this right
to local government, towns have the power to pass by-laws for the purpose of preserving peace
and order. G.L c. 40, § 21. The town exceeds its power only when 1t passes a by-law
inconsistent with the Constitution or laws of the Commonwealth.” See Town of Amberst, 398
Mass. at 796. Accordingly, bylaws can be invalidated only when they violate the Constitution or
laws of the Commonwealth. There is no evidence that the Amendments should not be approved,
especially taking into account the deferential standard of review that the Attorney General 1s
required to apply when reviewing by-laws.

Contrary to the assertions made by SMNPHC in its August and September letters, the
Town has complied with all legal requirements, both procedurally and substantively, in its
adoption of the Amendments at the Special Town Meeting. The Amendments in no way violate
anty protections of the Constitution, and SMNPHC makes no claim to that effect. Furthermore,
despite SMNPHC’s claims that the Amendments violate G.L. ¢. 40A, §3 (hereinafier referred to
as the “Dover Amendment™ or “Section 37), the Amendments do not violate either the language
or intent of Section 3 and are instead a means by which to better ensure compliance with the
requirements of this section of the law. As established below, there is no support for SMNPHC's
claim that the courts of the Commonwealth forbid the use of site plan review prior to the
issuance of a building permit, as a means to identify which aspect of the proposed project may be
subject to “reasonable regulations” in accordance with Section 3. Instead, Section 3 envisions
that Dover Amendment uses are to be reviewed prior to issuance of a building permit. A
community cannot “reasonably regulate” the height and bulk of structures, and determine yard
sizes, lot areas and setbacks, all permitted under the Dover Amendment, without a process that
allows for a review of these project components in connection with the issuance of a building
perrnit, See generally Trustees of Boston College v. Board of Aldermen of Newton, 58
Mass.App.Ct. 794 (2003). Although it is clear that Section 3 requires that Dover Amendment
uses be shown significant deference, it is equally clear that, wherever possible, these uses are
expected to comply with reasonable zoning requirements. Seg id.

The Amendments are a direct response to the continual evolution of judicial
interpretations of Section 3 over the past decade, specifically the precise role that courts envision
municipalities should take when reviewing Dover Amendment uses. The Amendments were

"Dedicated to excellence in public service”



October 24, 2005
Page 3

adopted by the Town to replace currently existing provisions that either had becorne ineffective
in helping the Town to meet its responsibilities under Section 3, or were contrary to the
deference intended to be shown to such uses. It is not, nor will it always be, an easy task to
achieve the appropriate balance between protected uses and reasonable zoning regulations, as
intended by the Dover Amendment. The Town believes that the Amendments will provide the
best possible means to achieve this balance. For this reason, and for the other reasons set forth in
this letter, the Town respectfully requests that the Office of the Attorney General approve the

Amendments adopted by the Town.

B. The Amendments Were A Proper Legislative Act by the August 3, 2005
Special Town Meeting and Must be Regarded as Presumptively Valid

Keeping in mind the deferential standard of review that the Attorney General must
employ when examining a bylaw enactment under Section 32, we now address the principal
arguments raised by SMNPHC in its letters. A party attacking a zoning amendment has the
burden of proof, requiring that he prove by a preponderance of the evidence that the zoning
regulation is arbitrary and unreasonable, or substantially unrelated to the public health, safety,
morals, or general welfare. See McLean Hospital Corp. v. Town of Belmont, 56 Mass. App. Ct.
540, 547 (2002). For the reasons described herein, SMNPHC cannot meet its burden of proving
that the Amendments are arbitrary, unreasonable or substantially unrelated to the public health,
safety, morals or general welfare.

SMNPHC states in its August Letter that the Amendments were a response to pressure
from a local Framingham citizen group known as Stop Tax Exempt Private Properties Sprawl
(“STEPPS”) and that the underlying motives for the Amendments were as a “means to halt
SMNPHC’s plans™ to use its Frarmingham property as a drug rehabilitation facility, and that the
Amendments merely constitute an attempt by the Town to have “an opportunity to regulate
multiple facets of a development unrelated to reasonable dimensional restrictions” so that the
Town could “severely curtail the perceived proliferation of non-profit educational uses in the
Town.” See SMNPHC August letter, at pp. 1-2.

SMNPHC’s assertions are based predominately upon its fear that the Amendments will
be applied to its property. As might be anticipated from any property owner whose property may
be affected by changes in zoning, SMNPHC seeks to counter the lawful action of the citizens of
the Town by arguing that the changes were proposed solely as a means by which to cause it
harm. However, despite SMNPHC's claims to the contrary, the adoption, amendment, or repeal
of local zoning by-laws “by the voters at town meeting is not only the exercise of an independent
police power; itisalso a legislative act carrying a strong presumption of validity.” See Durand
v, Bellingham, 400 Mass. 45, 50-51 (2003) (emphasis added), citing Sylvania Elec. Prods, Inc. v.
Newton. 344 Mass. 428,433 (1962). “If the reasonableness of a zoning bylaw is even “fairly
debatable, the judgment of the local legislative body responsible for the enactment must be
sustained.” Id., cifing Crall v, Leominster, 362 Mass. 95, 101 ( 1972). “Such an analysis 1s not
affected by consideration of the various possible motives that may have inspired legislative

action.” Id. citing Merriam v. Secretary of the Commonwealth, 375 Mass. 246, 253 {(1978).
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Despite all the varying opinions that may have been voiced by the citizens of the Town
prior to the adoption of the Amendments (the expressions of which 1s an integral part of our
democratic process), the Town’s decision to amend the Zoning By-Law (“By-Law”) at this tirne
was the culmination of a lengthy review process undertaken by the Framingham Planning Board
and other town officials over approximately a two year period. The process that resulted in the
issuance of the Notice of the Public Hearing for the Amendments in July, 2005, predates by
years the date that SMNHPC purchased the parcel at 517 Winter Street in Framingham.
Therefore, SMNHPC’s assertions that the Amendments were proposed in response to
SMNHPC’s acquisition of 517 Winter Street is directly contradicted by the uncontroverted facts
that both the need for and the review process that resulted in the Amendments originated before
SMNPHC’s acquisition of the Winter Street parcel.

Over the past several years, the Town had become increasingly aware that existing
provisions in the By-Law were no longer appropriate to comply with the direction of the courts,
and as some of these provisions had been added at different imes they now were subject to
conflicting and inconsistent interpretations regarding their application to review of Section 3
uses. One of the purposes of the ongoing review process was to respond to the direction set forth
by the courts of the Commonwealth in recent years in interpreting the scope and nature of
municipal rights and responsibilities under Section 3. For example, one section of a prior
version of the Bylaw completely shows Section 3 uses were exempted from site plan TEVIEW.
This exceptioft is not supported by recent case law. See Campbell v. Citv Council of Lvom, 415
Mass. 772, 778 (1993) (“[L]ocal officials may not grant blanket exemptions irom the
requirements [identified in Section 3] to protected uses . . . officials may, however, on an
appropriate showing, decide that facially reasonable zoning requiremnents . . . cannot be applied .
.. because application of the requirements would nullify the protection granted to the use ... .")
(emphasis added); Trustees of Tufts College v. Medford, 415 Mass. 753, 760 (1993) ("Because
local zoning laws are intended to be uniformly applied, an educational institution ... bears the
burden of proving that the local requirements are unreasonable as applied to it . . . local officials
may not grant blanket exemptions from the requirements to protected uses™) (emphasis added);
and Green v. Central Middlesex Ass'n for Retarded Citizens, 64 Mass. App.Ct. 1106 (2005)
(unpublished 1:28 decision) (Requirements of a by-law are presurnptively valid under the Dover
Amendment and require an educational institution to prove local requirements are unreasonable
as applied to it; a town may not choose to grant blanket exceptions to such uses).

The courts have clarified in recent years that "the Dover Amendment is intended to
encourage a degree of accommodation between the protected use and matters of critical
municipal concern.” Trustees Of Boston College v. Board Of Aldermen Of Newton, 58 Mass.
App. Ct. 794, 801, fn.7 (2003), citing Trustees of Tufts College v. Medford, 415 Mass. 753, 760
(1993); Martin v. The Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints, 434 Mass. 141, 144, (2001). The Town had found that, under the existing provisions of
the By-Law, it was no longer able to provide for a clear and uniform system that allowed for
“balanced accommodation” between the protected uses and matters of critical municipal concem.
The Amendments résulted from a review process that sought to reconcile these inconsistencies,
to improve the overall functioning of the By-Law regarding these uses, and {o respond to recent
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court decisions that have provided further guidance on how to properly bring about the delicate
balance required under the Dover Amendment. The Amendments were not directed to a specific
parcel-of land, although the Winter Street parcel and other parcels may be subjected to its
provision.

C. Site Plan Review may be Applied to Dover Amendment Uses Consistent with
State Law

SMNPHC argues in its August letter that the Amendments represent a decision to subject
Section 3 uses to site plan review. This is not correct. Rather, the Amendments represent a
decision by the Town to no loager “exempt” certain uses, imcluding Section 3 uses, from site
plan review and to instead require uniformity in the application of these provisions of the By-
Law. Despite SMNPHC’s beliefs that blanket exemptions are the only proper way in which to
address Section 3 uses, granting blanket exemptions from local zoning requirements is exactly
what the courts have found to be inappropriate in recent years. See Trustees of Tufts College,
415 Mass. at 760; City Council of Lynn, 415 Mass. at 778 ( 1993); Central Middlesex Ass'n., 64
Mass. App. Ct. at 1106 (2005).

SMNPHC’s August Letter further argues that the practical effect of the Amendments will
require that its property be subject to site plan review should the Town ultirnately determine that
SMNPHC’s proposed use is a Dover Amendment use.! However, what SMNPHC has failed to
acknowledge is that, if strictly applied, the prior version of Section ITL A.1.1. of the By-Law
would most likely have resulted in an outright prohibition of SMNPHC’s proposed use of its
property pursuant to Section IL.A.L1.(1) - (9). Application of this now repealed section of the
By-Law would have, at the very least, subjected SMNHPC to site plan review pursuant to
Section TTL.A.1.21.(10)-(14). Despite the fact that Section IV.1.2. exempted Section 3 uses from
the requirements of site plan review under that Section of the By-Law, it is not necessarily true
that it would have exempted SMNPHC’s property from the provisions of site plan review as
defined under the prior Section I1.A.11.(10). The problem of conflicting provisions is one of the
problems that the Town endeavored to eliminate through the Amendments.

SMNPHC also mischaracterizes the nature of site plan review permitied under the By-
law and the Amendments thereto. Site plan review is not a zoning restriction or limitation. The

' This is a determination that the Town has not yet been able to make, based on the Tact that SMNPHC has failed to
fully address the Town’s ongoing requests for supporting documentation and further information on the educational
services that are expected to be orovided at this site. To date, SMNPHC's responses 10 the Building
Commissioner’s denial of its application for a “Change of Use™ have included providing documentation of its non-
profit status and some additional information on what aspects of ils program it believes meet the “educational”
requirement for protection pursuant to Section 3. 1t appears that SMNPHC's interpretation of Section 3 is that once
a non-profit organization determines that its proposed use is a Dover Amendment use, the Town 1s prohibited from
conducting any additional form of review to determine if what is being proposed actually meets the legal
requirements of Section 3 to be afforded the protections of that section. SMNPHC's assertions are obviously not
consistent with case law under the Dover Amendment. In addition, despite the fact that SMNPHC stated it would
provide other information as requested by thie Building Commissioner to insure compliance with Jocal zoning and
with state building code, no further information has been forthcoming, Instead, SMNPHC has appealed the decision
of the Building Commissioner to the Town's Zoning Board of Appeals
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Supremne Judicial Court has recognized site plan review as “regulation of a use rather than a
prohibition . . . contemplating primarily the imposition for the public protection of reasonable
terms and conditions.” Y.D. Dugout. Inc. v. Board of Appeals of Canton, 357 Mass. 25, 31
(1970). The conclusion that “site plan review has to do with regulation of permitted uses, not
their prohibition, as would be the case with a special permit or a variance” has been repeatedly
affirmed by the Courts. QOsberg v. Planning Bd. of Sturbridge, 44 Mass. App. Ct. 56, 57 (1997)
(ernphasis added), citing Bowen v. Board of Appeals of Franklin, 36 Mass. App. Ct. 954, 955
(1994). SMINPHC further fails to recognize the critical distinction that the site plan review
contemplated by the Amendments is required to be performed in association with the issuance of
a building permit (allowing a project to proceed) and not a special permit {which is discretionary
in pature). Therefore, any assertion by SMNHPC that site plan review would result in an
outright denial of its project is not supported as a matter of fact or law.

In reliance on its misunderstandings of the law as enumerated above, SMNPHC further
argues that the prior version of Section IV.1.2. of the By-Law “specifically (and properly)”
exempted all Section 3 uses from site plan review and is in keeping with the holding of The
Bible Speaks v. Board of Appeals of Lenox, 8 Mass. App. Ct. 19 (1979). SMNPHC specifically
asserts that the Appeals Court in The Bible Speaks “invalidated the provisions of a local zoning
ordinance that imposed certain site plan requirements on educational vses.” See SMNPHC’s
August Letter, p. 3. A balanced reading of The Bible Speaks, however, leads more logically to
the conclusion that the Appeals Court’s findings in that case do not support the assertion that the
case stands for a genetal ban on application of site plan review to Section 3 uses. In actuality,
The Bible Speaks Court found that “the full impact of the [site plan] requirements . . . must also
be appraised in light of the provisions of § 6 of the by-law, which makes educational uses, such
as the plaintiff's, special exceptions dependent on the discretionary grant of a special permit by
the board.” See id. at 32 (emphasis added). The extensive site plan review utilized in The Bible
Speaks was not limited to reasonable dimensional considerations identified within Section 3 or to
any identified health and safety concerns associated with the site. Instead, the process constituted

“an assessment of the pmbable impact of its prcuect on attendance in the public schools, increase
in vehicular traffic, increases in municipal service costs, load on public utilities or the future
dernand for them, public safety, police and fire protection, chanpes in surface drainage, increased
consumption of water and increase in refuse disposal. ™ See id. at n.12.

SMNPHC assumes that merely because the general site plan review defined under
Section IV 1. can in some instances require a variety of different reports, that therefore all of
these requirements will be applied to Section 3 uses. Nothing in the language of the
Amendments supports such a conclusion. The Town obviously will be limited by the previously
cited cases to insure that site plan review of any Section 3 use is implemented in a manner that
does not infringe upon the rights afforded those uses pursuant to Section 3. In fact, the
Arnendment to Section I'V.1.3.b. states that “[t]he Planning Board, at its discretion and based on a
preliminary assessment of the scale and type of development proposed, may waive or modify the
requirements for submission of any of the elements in Subsection 5 and the development impact
standards in Subsection 6. Such waiver shall be issued in writing with supporting reasons.”
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The Attormey General should be aware that the Town is mindful of the cautionary
language provided by your office regarding the application of site plan review 1o Section 3 uses:

It is our view ihat the requirement for site plan review is ot facially inconsistent
with state law to ascertain whether a protected use complies with reasonabie
regulations concerning yard size, lot area, setbacks, open space, parking, and
building coverage requirements. However, we caution the town not to implement
‘site plan review in a manner that infringes on the rights given under G.L. c. 404,
Section 3.

See Danvers #2366 (Attorney General’s Office, The Municipal Law Unit, March 19, 2003). 2

Contrary to SMNPHC’s assertions, it is not necessary for the Town to have fashioned a
separate form of site plan review or fo craft specific language that defines the exact process to be
applied to Section 3 uses. “Under the Dover Amendment, which places restrictions on municipal
zoning of nonprofit education institutions, it is not necessary that local zoning requirements be
drafted specifically for application to educational use in order to be considered reasonable ™
Trustees of Boston College v. Board of Aldermen of Newton, 58 Mass. App. Ct. 794, 802
(2003). '

In further support of its argument that site plan review as applied to Section 3 uses is per
se improper, SMNPHC also cites 10 a footnote in Petrucci v. Board of Appeals of Westwood, 45
Mass. App. Ct 818, 824, n.9 (1998). According to SMNPHC, this footnote stands for the
proposition that “the proposed exempt [Section 3] use could not be made subject to either
variance procedures or site plan review, a conclusion in accord with Trustees of Tufts College v.
Medford.” SMNPHC August Letter, p. 4. However the exact statement by the Appeals Court in
the Petrucci footnote was:

The cormumissioner and the board determined that, short of relocation, Petrucci
would have to obtain a variance, after site plan review. On Petrucci's second
motion for partial summary judgment, the [lower court] judge ruled that the
proposed exempt use could not be made subject to either variance procedures or
site plan review, a conclusion in accord with Trustees of Tufts College v.
Medford, 415 Mass. 753, 760, 765 (1993). The board has not questioned that
ruling in this appeal.

The Appeals Court included the above-quoted text in footnote 9 to indicate that the board had not
chosen to question the lower court’s ruling on appeal. Petrucci did not adjudicate the question.

7 1 addition to the Town of Danvers, the loWns of Burlington, Groton Concord, and Sudbury, as wel} as the cities of
Marlborongh and Newion, to name only a few, have by-laws or ordinances that do not exempt Section 3 uses from
site plan review, but instead implement the use of site plan review in such a manner that does not infringe upon the
rights afforded to those uses. The Attorney General has approved the by-laws in the towns mentioned,
notwithstanding the fact that they do not confer blanket exemptions on Dover Amendment uses from site plan
review, and therefore may permil appropriately tailored site plan review to such uses within the parameters of
Section 3.
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In no way can it be said that this footnote constitutes a wholesale adoption by the Appeals Court
of the premise that site plan review can never be applied to Section 3 uses in association with a
building permit.

In further support of its assertion that site plan review of Section 3 uses is impermissible,
SMNPHC next references a decision of the Land Court, Trustees of Boston College v. Board of
Aldermen of the City of Newton, Misc Case No, 121573 (Mass. Land Ct. 1987). This case,
while instructive, does not rise to the level of precedent and is actually of little assistance to
SMNPHC’s argument.” In this case, the Land Court (Sullivan, C.J.) held not that the site plan
review provisions of the City of Newton’s ordinance “as applied to non-profit religious and
educational uses, violates the provisions of G.L. ¢. 404, § 3, ” but rather the following:

Upon consideration of the foregoing Jacts and arguments and in light of the case
taw 1 find that Section 30-24 of the Newton Zoning Ordinance, as applied to non-
profit religious and educational uses, violates the provisions of G L. c. 404, 5.3,
and further that the conditions imposed by the site plan approval exceed in
general the proper scope of site plan review and constitute as a whole an
unreasonable interference with the protected statutory use.

Id. at 15 (emphasis added). Again, the Land Court did not find site plan review inappropriate in
all instances, but that in this case the application of site plan review by the City of Newton under
the facts of the particular case ‘had exceeded the allowable scope of review pursuant to Section 3.

The Appeals Court’s consideration of a subsequent case, involving the same parties,
further negates SMNPHC’s argument that site plan review is always inappropriate when applied
to Section 3 uses. Instead, the Appeals Court held:

The Dover Amendment is intended to encourage a degree of accommodation
between the protected use and matters of critical municipal concern. (citations
omitted). Here, unfortunately, those accommodations effectively were negated
when the proposed order failed to attract a super majority of the board, resulting
in denial of the permits. Moreover, that denial also put aside any opportunity for
the board reasonably to regulate a permitted use through site plan review. See
Osberg v. Planning Bd. of Sturbridge, 44 Mass. App. Ct. 56, 57, 687 N.E2d 1274
(1997), and cases cited.

Trustees of Boston College v. Board of Aldermen of Newton, 58 Mass. App. Ct. 794, 800 (2003)
(emphasis added). Thus, the Appeals Court’s decision in this later case actually is in opposition
to SMNPHC’s assertion that the application of site plan review to Section 3 uses 15 per se

improper.

Y In fact, this case appears to only have ever been cited once by the Land Court in its subsequent decisions In that
instance, it was cited for the proposition that courts must be “careful to establish a nexus between the legitimate goal
of the challenged regulation and its effect on the proposed project and the institution's plans.” Assembly of God
Church of Atileboro v. Zoning Board of Appeais of Attleboro, Misc. Case Nos. 224472, 224930 (Mass. Land (L.

1999).
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Finally, it must be emphasized that the cases cited by SMNPHC considered the use of site
plan review in combination with the special permit process, not the issuance of a building permit
as applicable to the Amendments in this instance. SMINPHC has not presented a supportable
argument that the courts in the Commonwealth have conclusively determined that site plan
review is impermissible for review of Section 3 uses. Instead SMNPHC has merely shown
support for the Attorney General’s determination that site plan review is not facially inconsistent
with state law, but must instead be implemented in a manner that does not infringe on the rights
under Section 3.

D. SMNPHC’s Claim that the Town failed to Provide Adequate Notice as fo the
Amendments’ General Intent Lacks Merit and is Unsupported by Case Law

SMNPHC’s remaining arguments in its August Letter all deal with the issue of notice and
focus on the differences between the language of the Warrant as compared to the language of the
final Amendments adopted by Town Meeting. According to SMNPHC, the August 3, 2005
Special Town Meeting could not change the language of the proposed Amendments to be more
exparisive or have any greater impact than the language that was originally incinded in the
Warrant and specifically identified as part of the Planning Board Hearing Notice. See SMNPHC
August Letter, Issues 2-4.

G.L.c. 40A, § 5 states that “no defect in the form of any notice shall invalidate any
zoning ordinance or by-laws unless such defects is found to be misleading.” The leading case
which addresses the adequacy of notice, as well as subsequent changes to proposed amendments
prior to final adoption by a town, is Town of Burlington v. Dunn, 318 Mass. 216 (1945).
According to the Supreme Judicial Court in Dunn, G.L. c. 39, § 10 requires only that:

[T]he warrant shall state the subjects to be acted upon at the meeting and that no
action shall be valid unless the subject matter thereof is contained in the warrant.
This means only that the subjects to be acted upon must be sufficiently stated in
the warrant to appraise voters of the nature of the matters with which the meeting
is authorized to deal. Tt does not require that the warrant contain an accurate
forecast of the precise action which the meeting will take upon those subjects.

Id. at 219 (emphasis added). As SMNPHC notes, the Town posted and published 2 Warrant for a
Special Town Meeting to be held on August 3, 2005 Because the Warrant indicated that the
proposed amendments were to deal with Sections 111 A 1. and TV.1,, these references were
enough to put the public on notice that changes were being considered to these sections of the
By-Law.

In the present case, it became apparent as part of the public hearing process that deletion
of the original Janguage identified in the Warrant left residual provisions in the By-Law that
would be rendered substantively meaningless or confusing by the Amendments. It is perfectly
accéeptable and understandable that there should be changes to the text of the proposed

amendments after the hearing before the Planning Board because “the purpose of such public
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hearing is to obtain public sentiment so that proper revisions can be made.” Doliner v. Town
Clerk of Millis, 343 Mass. 10, 13 (1961). Insofar as these sections were corollary provisions of
the original Sections 1ILA.1. and IV.L of the Zoning By-Law, the Special Town Meeting decided
to delete such provisions that would become meaningless or 1o amend the language to provide
the needed clarity, to avoid future confusion as to their meaning or application. These deletions
and amendments did not fundamentally change the character of the Amendments; rather they
instead were designed to perfect the implementation of the proposed Amendments.* See Dunn,
318 Mass. at 218-219.

SMNPHC’s reference to Fish v. Town of Canton, 322 Mass. 219 (1948), in support ofits
notice argument is completely misplaced. In Fish, the Supreme Judicial Court addressed the
extreme instance of a case where the town stated in its warrant that it intended to amend a
particular section of its Zoning By-Law, when indeed it was looking to either completely repeal
or effect major revisions to its entire by-law. See id. In contrast, in the case of Framingham, the
Town proposed, considered, and voted to amend the language of Sections IILA.1. and IV.],as
identified in the Warrant and in the notice, which is fully consistent with and permissible under
the holding in Dunn. The repeal of the corollary provisions of the By-law that were not
specifically identified in the warrant or public hearing notice were nonetheless within the general
identity of the proposed amendments and were designed merely to harmonize, perfect and give
true effect to the proposed amendments of Section IILA.1. and TV.1. See Fish, 322 Mass. at 223,
citing Dunm, 318 Mass. at 218-219.

o=

In the current instance, the warrant sufficiently apprised the voters of the subject matter
of the vote. Seeid. All of the provisions of the Amendments were within the reasonable notice
of the Warrant and notice. See Johnson v. Town of Framingham, 354 Mass. 750 (1968). The
Town was within its right at the Special Town Meeting to vote 10 pass the Articles as written “or
take any other action thereon.” Nelson v. Town of Belmont, 274 Mass. 35, 42-43 (1931) “Itis
a settled principle that warrants for town meetings are to be liberally interpreted and are not to be
construed with great strictness. It is sufficient if intelligible notice of the subject to be considered
is given. Substantial certainty as to the nature of the business 1o be acled upon is all that is

required”. Jd.

F. The Amendments Sufficiently Describe How Site Plan Review Should be
Applied to Section 3 Uses and Sufficiently Guide the Discretion of the Building
Commissioner

SMNPHC argues in its September Letter that the By-Law does not specifically define
what provisions in Section I'V.I. will be applied to Section 3 uses, and therefore the Amendments
are “fatally flawed because [they do] not offer any standard for how Site Plan Review applies to

1 the Attomey General should reach the unlikely conclusion that the technical conforming ancillary amendments
of the non-Section 111.A.1. and IV.1 provisions that were made to give effect to the main revisions are somehow
procedurally defective on notice grounds, G.L.. ¢. 40A, § 5 clearly indicates that the Attorney General may
disapprove those technical ancillary amendments while approving the main amendments to Section 1L A1 and V.1
that indisputably satisfied the notice requirements.
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a Dover Amendment protected use.” However, the Town is not required to inciude such a
provision in the By-Law because the Commonwealth has already provided the relevant standard
in Section 3. This section clearly states that “such land or structures may be subject to
reasonable regulations concerning the bulk and height of structures and determining yard sizes,
lot area, setbacks, open space, parking and building coverage requirernents.” Greater specificity
in the By-Law could run afoul of state direction under Section 3, create needless confusion, and
possibly negate the Town'’s effort to maintain neutrality in application of the By-Law. |

As explicated above, the Town understands and recognizes that not all of the provisions
of Section IV.I. would be applicable to Dover Amendment uses because state law limits the
application of site plan review in such circumstances. The Town included an amendment to this
section (now Section 1V.1.3.b) which states that the Planning Board “may waive or modify the
requirements for submission of any of the elements in Subsection 5 and the development impact
standards in Subsection 6” to allow for the necessary flexibility in dealing with a variety of uses,
including Section 3 uses. What will be required from a Section 3 applicant for site plan review
will depend upon, be reflective of, and conditioned by with “reasonable regulation™ is permitted
within the contours of Section 3.

In Framingham, the Building Commissioner also serves as the Zoning Enforcement
officer and he/she is the “gate keeper” who initially, and routinely, makes determinations as to
whether a use complies with local zoning. See Fitzsimmons v. Board of Appeals of Chatham, 21
Mass. App. Ct. 53, 56 (1985). Given the great variety of factual considerations associated with
different types of Section 3 uses, every property will require the evaluation of different factors,
but always as in keeping with the requirements of Section 3. Based on a determination of the
Building Commissioner, different applicants may be required to provide a slightly differing set
of documentation, which could range from a mere written description of the proposed project to
plans, drawings and full namatives. The Building Commissioner must then make an initial
determination regarding what "reasonable regulation” might require further site plan review by
the Planning Board and will advise the applicant as to the nature and particulars of the
docurmnentation that should be submitted to permit this review to occur.

By way of example, in response to SMNFPHC"s application, the Building Commissioner
specifically informed SMNPHC that it needed to submit “An off-street parking plan and lot in
compliance with the Town Zoning By-Laws, Section IV.B.1 “Nurnber of space required” for a
residential care facility as one space for every four (4) occupants plus one per two (2) employees.
The Planning Board will review the parking lot under Site Plan review.” See August 11, 2005
Letter to SMNPHC from Joseph Mikielian, Building Commmissioner, Town of Framingham. This
response gave SMNPHC a clear and specific indication that Site Plan review would include (but
not necessarily be limited to) parking requirements for the proposed use, which is clearly in
keeping with both the language and intent of Section 3.

CONCLUSION

For the foregoing reasons, the Town respectfully submits that the Amendrments adopted
at the August 3, 2005 Special Town Meeting are fully consistent with applicable law and were
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adopted in accordance with proper procedures and notice. None of the 1easons advanced in the
South Middlesex Non-Profit Housing Corporation’s letters of August 25, 2005 and September 9,
2005 warrant rejection of the Arendments. The Amendments are consistent with (and nearly
mirror in some instances) site plan review by-laws approved by the Office of the Attorney
General on past occasjons. Under G.L. ¢. 40, §32 and applicable case law, the Town of
Framinghar respectfully requests the Office of the Attorney General to approve the By-Law
Amendments approved by the Framingham Special Town Meeting of August 3, 2005.

If you have need any further information or have any questions regarding the
Amendments or this letter, please give me a call. -

Very ;miy yours,
3

Je s

Christopher J. Petrini
Town Counsel

ce: Framingham Board of Selectmen
Framingham Planning Board .
Framingham Zoning Board of Appeals
George P. King, Jr., Town Manager
John W. Grande, Planning Board Administrator
Joseph R. Mikielian, Building Commissioner
Eugene F. Kennedy, Zoning Board of Appeals

2005, 10 24 Town Counsel Response Letter to Attorney General's Giffice - FINAL (600-109)
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MEMORANDUM

To:  Joseph Milielian, Building Commissioner

From: Chnstopher J. Petrini
Town Counsel

ce! Board of Selectmen
Planning Board
George P. King, Jr., Town Manager
Zoning Board of Appeals

Date:  October 24, 2005

Re: Opinion Letter in Response to South Middlesex Non-Profit Housing Corporation Au gust
19, 2005 Letter of Denial of an Application for Change of Use for 517 Winter Street

INTRODUCTION

This memorandum is in response to the August 19, 2005 letter sent by counse! for the
South Middlesex Non-Profit Housing Corporation (“SMNPHC™), which is a wholly owned
subsidiary of South Middlesex Opportunity Council, Inc. (“SMOC”), to the Town of
Framingham’s (“Town”) Building Commissioner, Joseph R. Mikielian, ("“Building
Cominissioner”). This memorandum also addresses certain aspects of recent statements
apparently made to the local press by representatives of SMNPHC, the filing of an appeal on
September 9, 2005, by SMNPHC {0 the Zoning Board of Appeals ("ZBA™), appealing the
Building Cornmissioner’s August 11, 2005 Denial of its application for a Change of Use Permit
from an 1-2 to a R-2 use (“Denial”) and letters sent to the Attorney General's Office in
opposition to the Town’s adoption of amendments to its Zoning By-Law at the Special Town
Meeting held on August 3, 2005.
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In this memorandum, I will address what I consider to be the most relevant issues that
have been raised by SMNPHC in the aforementioned materials and filings, based on information
provided to date, and specifically the claim that the Denial violates both G.L. ¢c. 151B, § 4
(“Chapter 151B”) and the federal Fair Housing Act, 42 U.S.C § 3601 et seq (“FHA™).

FACTS

On July 13, 2005, the Department of Building Inspection (“Department”) received a
building permit application from SMNPHC for a change of use, with no additional construction,
for a “family shelter, providing temporary housing for families, supported by a program designed
to assist formerly homeless families in finding and maintaining permanent housing” for the -~
former nursing home at 517 Winter Street (“Property”). SMNPHC provided both its Articles of
Organization and related By-laws. According to the letter accompanying the Change of Use
Application, the facility on the Property, would house up to 15 famihes, or 35-40 individuals, at
any one time. The staff is expected to be comprised of, at a minimum, one program director, one
clinical doctor, one farnily therapist, one child services coordinator, one child case worker, and
eight to nine recovery specialists. Each parent participant in the recovery program will have an
individualized plan that details expectations for living in recovery, adult educational goals, steps
towards obtaining and maintaining employment and a program involving the care and well-being
of children. Each child resident of the program also has an individualized plan, overseen by
child health and educational specialists, which outlines childhood education and details specific
school and daily supervision reguirements.

B

On August 11, 2005, the Building Commissioner, denied SMINPHC’s application for a
change of usé building permit. The denial was based on the following;

M SMNPHC’s failure to provide the necessary information to allow a determination
as to whether the proposed use for the Property would meet the requirements of
G L. c 40A, § 3 (“Section 3™), to be considered a non-profit educational use;

(2) the August 3, 2005 Town Meeting amendment to the Zoning By-Law (“By-
Law"), which required site plan review by the Planning Board for the proposed
change of use;

(3) SMNPHC failed to provide a stamped floor plan with associated documentation
to confirm compliance with 780 CMR 3400.3; and

(4} SMNPHC had not supplied an off-street parking plan showing compliance with
Section IV B 1 of the By-Law.

On August 19, 2005, SMNPHC responded in a letter (“August 19" Letter) addressed to
the Building Commissioner, further detailing the proposed use of the site and providing legal
arguments as to why its counsel believed that SMNPHC’s request for change of use could not
legally be denied SMINPHC listed 23 functions for the proposed use of the facility in this letter,
inchuding providing a structured and comprehensive rehabilitative environment, family-based
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services, individualized substance abuse treatment plans, individual and group counseling,
parenting skills education, domestic violence and trauma support and education, mental health
assessment, structure for the children, aggressive housing, educational/vocational assessment and
referral, job training and search, access to physical heath care, aftercare and discharge planning,

and child development education.

The August 19" Letter further asserts that the proposed use is a protected use under
Section 3 and therefore cannot be subject to Site Plan Review, that it is unclear what provision in
the Amendment would trigger site plan review for the proposed use, and that drug addition is
considered a physical or mental impairment under 42 U.S C. § 3602(h) of the FHA, and
therefore federal law protecis prospective residents from discrimination that denies themn
available housing based on this disability. SMINPHC then asserts that it believes the Town may
be subjecting it to a more stringent review process than would be required for non-disabled
persons, which violates the FHA and G L. ¢. 151B, both of which prohibit housing
discrimination against individuals with disabilities.

ANALYSIS

T will address the following legal issues that were raised in the August 197" Letter from
SMNPHC. These legal issues include:

1) Whether SMNPHC has provided the necessary documentation to support ifs claim
that it qualifies as a non-profit educational corporation which intends to use the
property at 517 Winter Street for educational purposes as required by G.L. ¢. 404,
§ 3 (“Section 3") and defined by relevant case law .

2.) Whether drug addition qualifies as a handicap under the FHA and Chapter 151B.

3 Whether there 1s any underlying basis to SMINPHC’s claim that in denying its
application could arguably be a violation of Section 3, the FHA, or Chapter 151B.

1. Has SMNPHC provided the Town with the necessary documentation to
support its claim that it gualifies as a non-profit educational corporation?

As correctly indicated in its August 19" Letter, to qualify for protection under the Dover

Amendment, SMNPHC must show that (1) it qualifies as a non-profit educational corporation;
and (2) its proposed use of the Property is for educational purposes as defined by law, which in
this instance requires a review of relevant case law . A showing under the first of these two.
requirements is relatively easily done, and requires no more than providing the Town with proof
that it is a cerporation whose articles of organization permit it to engage in educational activilies.
Educational activities must be stated as a corporate purpose of the nonprofit corporation, but they
do not need io be the primary purpose. See Gardner-Athol Area Mental health Ass’n v. Zoning
Bd. of Appeals of Gardner, 401 Mass. 12, 15-16 (1987). SMNPHC has provided the Town with
the required documentation and therefore meets the first cnteria.
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The second criteria, that the proposed use is an educational use, requires a more complex
evaluation in that it involves varying interpretations by the couris In evaluating this criteria, the
courts have used its own broad, and somewhat nebulous, definitions of education; dictionary
definitions of education; and even considerations of whether the proposed facility meets the
requirements for tax exemptions under G L. ¢. 59, § 5. See e.g., Commissioner of Code
Inspection of Worcester v. Worcester Dynamy, 11 Mass. App. Ct. 97, 99 (1980) (“Education has
been long recognized in the courts of this Commonwealth as a broad and comprehensive term.”);
Harbor Schools v. Board of Appeals of Haverhill, 5 Mass. App. Ct. 600,605 (1977); Fitchburg
Housing Auth. v, Board of Zoning Appeals of Fitchburg, 380 Mass. 869, 875 (1980) (*"the
process of developing and training the powers and capabilities of human beings" and preparing
persons "for activity and usefulness in life"”) The Supreme Judicial Court has indicated that
“the primary or dominant purpose of the [] facility would be educational.” Whitinsville
Retirement Society v. Town of Northbridge, 394 Mass. 757, 760 (1985), citing to Cummington
school of Arts, Inc. v. Board of Assessors of Cummington, 373 Mass. 597, 603 (1977). “Merely
an "element of education,” however, provided not by a formal program or trained professionals,
but only informally gleaned from the interplay among residents . is not within the meaning of
“educational purpose” pursuant to G.L. ¢. 40A, § 3.7 Id. at 761. In understanding this inquiry, it
does not matter, however, that the facility consists of live-in accommodations, that it primarily
serves adults, that the subjects taught are not within a traditional notion of academic instruction,
or that the instructors are not certified by the state. See Harbor Schools, Supra 5 Mass. App. Ct.
at 505; Fitchburg Housing Auth., Supra 380 Mass. at 873.

It is arguable based on what SMINPHC has provided to the Town to date is enough to
make a determination that the primary purpose of the facility is for drug rehabilitation, not
education. However, it is more likely than not that the courts would find that a significant
component of SMNPHC’s proposed use is educational in that it is intended to prepare its
residents “for activity and usefulness in life " Commissioner of Code Inspection, 11 Mass. App.
Ct at 39. The Land Court and the Appeals Court broadly define “educational uses” as noted
above. You also will recall in the case of Framingham that the Land Court specifically found
that a methadone clinic with counseling facilities met the Dover Amendment requirement of an
educational facility. See Spectrum Health Sys.. Inc. v, Framingham Zoning Bd. of Appeals, 9
LCR 113 (2001).

In conclusion, although it is arguable that SMNPHC’s proposed use of the Property is
prnimarily for use as a drug rehabilitation facility with only a secondary educational purpose, that
a reviewing will find that the proposed use of the Property as stated by SMNPHC is an
educational use within the meaning of Section 3.

Assuming that the proposed use for the property is found to be an educationa) use
protected by the Dover Amendment, either at the Jocal level or by the courts, the use of the
Property 15 still subject to “reasonable regulations” concerning bulk, dimensions, open space and
parking. See Trustees of Tufts College v. Medford, 415 Mass. 753, 757 (1993). In this instance,
the application of site plan review would primarily appear to be limited to parking concerns.
“[Plarking, as it affects physical conditions on and around an educational use, is a legitimate
municipal concern and a proper subject of local zoning regulation.” Trustees of Tufis College,
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415 Mass. at 762, Therefore, the Property would at the least require a review locally o
determine whether it complies with reasonable local zoning requirements and if it does not, a
reasonable agreement needs to be reached to provide for acceplable parking for this facility.

2. Does drug addition gualifyv as a handicap under the FHA or Chapter 15187

S

It 15 a well seftled point of law “that individuals recovening from drug or alcohol
addiction are handicapped under the FHA. See, e.g., United States v. Southern Management
Corp., 955 F.2d 914, 817-23 (4th Cir.1992); Elliott v. Citv of Athens, 960 F.2d 975,977 n. 2
{11th Cir.1992), cert. denied, 506 U.S 940, 113 S.Ct. 376, 121 L.Ed.2d 287 (1972); Oxford
House. Inc. v. Township of Cherry Hill. 799 F.Supp. 450, 458-60 (D.N.J.1992); United States v.
Borough of Audubon, NI, 797 F Supp. 353, 358-5% (D.N.J.1991).” Oxford House, Inc. v. Town
of Babylon, 819 F Supp. 1179, 1182 (EDN.Y 1993). In addition, it has been determined that
the FHA applies to municipalities. See Keith v. Volpe, 858 F.2d 467, 482 (9th Cir. 1988).

Pursuant to Chapter 1518, an individual 1s handicapped 1f they are:

(a)  aperson with a physical or mental impairment which substantially limits
one or more major life activities. Major iife activities include walking,
seeing, hearing, speaking, breathing, leaming, and working,;

(b)  aperson with a record of having this kind of impairment; and
(c)  aperson who is perceived as having this kind of impairment.

Decisions issued by the Massachusetts Commission Against Discrimination (“MCAD")
indicate that MCAD recognizes individuals recovering from drug and alcohol addiction as
handicapped, at least in the context of employment issues. See eg. Price v, H.T. Berry Company.
Inc., Pocket No. 00-BEM-0262 (MCAD, Apnl 9, 2004); Cahillane v, Monsanto Corporation,
Docket No. 89-SEM-0229 (MCAD, March 12, 1996). However, in searching for available case
law on this subject, it appears that the appellate courts of the Commonweaith have not yet
addressed the issue of whether under state law individuals recovering from these additions are
handicapped. It does, however, seem probable that the state courts would look to both MCAD
and the federal courts for guidance in determining whether these individuals are within the
meaning of handicapped. Therefore, it is reasonable to assumne that the state courts would find
that an individual recovering from drug or alcohol addition would be entitled to the protections

of GLc 151R.!

3(a). Isthere validity to SMINPHC’s assertions that denying its application and
requiring application of site plan review to its Property could be found by the courts

to Constifute a violation of Section 37

* There is at least one Superior Court case in which individuals recevering from these addictions were found to be
disabled pursuant to state law. See Granada House, Inc. v. City of Boston, 1997 WL 106688 (Mass Superios Ct.

Feb 28,1997)
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SMNPHC states in its August 19" letter that it would constitute a violation of the Dover
Amendment 1o subject its property to a site plan review. As noted above, it is hikely that the
courts would find SMINPHC s proposed use of the Property to be a protected use under Section
3. Such a determination, however, would not relieve SMINPHC of its statutory obligation to
comply with reasonable zoning requirements. It is uncertain at this time whether the
Amendments adopted by Town vote at Special Town Meeting held on August 3, 2005
(“Amendments™), will in actuality result in a requirement that the Property undergo site plan
review. It is likely, assuming the Amendments are approved by the Attorney General’s Office;
that site plan review would be trigged by Section IV.1.2.c., which requires such review for any
“change in use of an existing structure or group of structures which results in the . . . change in
use .. . or requires 5 or more parking spaces or an off-street Joading facility . . ” Undeniably
this is a “‘change in use” which would be subject to site plan review pursuant 1o this section of

the amended By-Law.

SMNPHC contests the validity of site plan review for Dover Amendment uses. The
validity of the Amendments is an issue that presently is under review by the Attorney General’s
office. SMNPHC has sent two letters to the Attorney General seeking disapproval, one dated
August 25 and the second dated Septemnber 7, 2005. I have sent a comprehensive letter to the
Attorney General dated October 24, 2005, wherein I have responded to SMNPHC’s claims and
generally discussed the legality and appropriateness of the Amendments. Moreover, as I
indicated previously in my July 22, 2005 Opinion, whether the proposed changes to the By-Law
could be applied to SMOC is directly guided by G.L. ¢. 404, § 6, 41, which states “‘a zoning
ordinance or bylaw shall not apply to structures or uses lawfully in existence or lawfully begun,
or to a building or special permit issued before the first publication of notice of the public
hearing on such ordinance or by-law.” Since the Planning Board filed its Notice of Public
Hearing with the Town Clerk on July 11th, SMOC filed its application for a building permit for a
change of use with the Building Commissioner on July 13th, newspaper notice of the proposed
by-law changes was published in the Metrowest Daily News on July 14 and 21, 2005, and no
building permit was issued prior to the first publication of notice of the proposed changes to the
By-Law, SMOC is required to comply with the Amendment to the Zoning By-Law, assuming
they are approved by the Attorney General.

Therefore, SMNPHC would be subject to the zoning changes in the Amendments, unless
the Attorney General does not approve the Amendments. As the Attorney General may only
disapprove a town by-law if the by-law violates state substantive or procedural law, it is my
opinion that the Attorney General likely will approve the Amendments. See Town of Ambherst v,
Attorney General, 398 Mass. 793, 796 {1986).

3(b). Is there validity to SMINPHC’s assertions that denying its application for failure
to comply with local zoning requirements would be found by the courts to constitute
a vielation of the Hair Housing Act?

I next will address SMNPHC’s assertions that requiring SMINPHC to comply with site
plan review would violate the FHA. Before commencing this analysis, I must emphasize that it
is never possible to predict with complete certainty how a court may evaluate a FHA claim or
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any other claim by SMNPHC. The assessment contained herein sets forth my best opinion based
on the information provided to date

“Congress enacted the FHA as Title VIII of the Civil Rights Act of 1968 to prohibit
housing discrimination on the basis, inter alia, of race, gender, and national origm. In 1988,
Congress expanded the coverage of the FHA by enacting the Fair Housing Act Amendments.
The FHA, as amended, makes it unlawful: To Discriminate in the sale or rental, or otherwise
make unavailable or deny, a dwelling to any buyer or renter because of a handicap . . As
amended, the FHA applies to zoning ordinances and to the zoning of group homes. . . The use of
zoning provisions to discriminate against handicapped persons is proscribed by the FHA. ”
Granada House, Inc. v. City of Boston, 1997 WI. 106688 (Mass. Superior Ct. Feb. 28, 1997)

(citations omitted).

Under the FHA, a plaintiff can establish a violation showing (1) discriminatory intent; or
(2) disparate Impact or (3) by showmg that the defendant failed to make reasonable
accomrnodations in rules, policies, or practices so as to afford people with disabilities an equal
opportunity to live in a dwelling. See Macone v. Town of Wakefield, 277 F.3d 1, 5 (2002);
Oxford House. Inc., 819 F. Supp. at 1182, citing 42 U.S.C. § 3604(f)(3)(B). In order to show an
intentional violation of the FHA, SMNPHC would need to establish that the Amendments to the
By-Law were undertaken with the intent to preclude housing for the type of residents intended to
use the Property. At the time the Amendments were adopted by the Town, no one other than
SMNPHC lmew with certainty as to what use was to be made of the Property. There was
speculation and some references had been made that it could possibly be used for drug
rehabilitation services, but SMNPHC did not actually submit its application until after the
Planning Board had filed its Notice of Public Hearing for the Amendments with the Town Clerk

onJuly 11, 2005

A review of the July 12, 2005 letter accompanying SMNPHC’s application indicates that
it intended to use the property as “a family shelter, providing temporary housing for families,
supported by a program designed to assist formerly homeless families in finding and maintaiming
permanent housing " The letter contains no direct reference that the Property is to be used for
individuals recovering from drug or aleohol addiction, but instead contains references that some
of the services to be provided on site involve assistance for “living in recovery.” As the Town
was not aware of the nature of the intended use of the Property prior to the imitiation of the By-
Law amendment process, it is unlikely that SMINPHC could establish that the Amendments were
undertaken with discrirninatory intent. Moreover, insofar as the Amendments simply attempt to
treat all uses the same and not treat Section 3 uses more or less favorably than other uses except
as required by Section 3, we should be able to argue that the fact that the Amendments make
changes seeking uniformity, general applicability militate against a finding that they constitute
evidence of intentional discrimination

In order to establish disparate impact, SMINPHC would have to prove that the
Amendments will either directly or indirectly result in precluding SMINPHC from using the
Property for the use proposed. State law envisions a review by local government and sets limits
on what a municipality may require of these types of uses pursuant to Section 3. That the Town
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has chosen to devise a method by which it could provide a uniform system of site plan review,
without precluding the use, can hardly be argued to have a disparate impact. At most il may be
an inconvenience, one that is borne by all individuals seeking a change of use in the Town. As
noted in my October 24" letter to the Attorney General, it is important that the site plan review
process set forth in the bylaws is in connection with the issuance of a building permit, not with
the issuance of a special permit (which is, by definition, discretionary and much more likely to

result in a depial).

Finally, it is also uniikely that SMINPHC, under the facts as they currently exist, could
establish that waiving all zoning requirements without any form of review is a “reasonable
accommodation.” “An accommodation is reasonable if it does not cause any undue hardship or
fiscal or administrative burdens on the municipality.” See Granada House, ship op. at 7; see also
Ralkuz v. Spunt, 39 Mass App.Ct. 171, 176 (1995); Peabody Properties, Inc. v. Sherman, 418
Mass. 603, 608 (1994). In the current instance, SMNPHC has demanded that the Town not
apply any aspect of local zoning to its use of the Property. As SMNPHC mitially failed to
provide the Town with the necessary information to make a decision as to whether it met the
requirements to be considered a protected use pursuant to Section 3, and continues to assert that
it is in no way required to subject itself to any form of review under local zoning, and as such
review will not result in precluding the use, SMNPHC 1s unlikely to persuade a court that such
an accommodation is reasonable. The Town should be able to present probative evidence that
such an extensive and unnecessary waiver would undoubtedly “undermine the basic purpose that
the zoning ordinance seeks to achieve” which is to provide some form of review for Section 3
uses to ensure compliance with “reasonable regulations” concerning bulk, dimensions, open
space and parking Trustees of Tufts Collepe v. Medford, 415 Mass. 753, 757 (1993). As site
plan review prior to the issuance of a building permit will not result in precluding the proposed
use on this Property, any claim by SMNPHC that is was denied a reasonable accommodation
would seem to be uncertain, and something that the Town shouid be able to rebut.

3(c). Isthere validity to SMINPH(’s assertions that denying its application for failure
to comply with local zoning requirements would be found by the courts as a
violation of Chapter 151B?

The relevant portions of Section 4 of Chapter 151B states that it is unlawful “for any
person to directly or indirectly induce, attempt to induce, prevent, or attempt to prevent the sale,
purchase, or rental of any dwelling or dwellings . .” to handicapped individuals as identified by
the statute. A review of relevant case law indicates that even if individuals recovering from drug
or alcohol addiction were determined to be handicapped pursuant to Chapter 151B, there is
nothing to indicate that Section 4 of Chapter 151B was intended to be applied against 2
municipality. See Macone v, Town of Wakefield, 16 Mass L.Rptr. 506, 2003 WL 21960670
(Mass.Super. Jul 16, 2003), 62 Mass. App. Ct. 1105 (Oct. 14, 2004) (unpublished 1:28 order).
The lower court in Macohe found:

[i]n interpreting G.L. c. 151B, § 4, the court may look to the analogous federal
statute, however, the court is not bound by interpretations of the federal statute in
construing state law. While, in this case, the court may look to 42 USC 3601 et
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seq., the Fair Housing Act, for guidance, it is unclear whether the legislature
intended G L. c. 151B, § 4 to apply 1o the mnteraction between a developer and a
municipality. . In construing the General Laws of Massachusetis, however, “the
word ‘person’ ordinarily does not describe the State or its subdivisions.”
Commonwealth v. Dowd, 37 Mass. App. Ct. 164, 166 (1934). Furthermore, G.L.
c. 151B, § 4(13)(a) talks about the sale, purchage or rental of a dwelling. The
statute does not include the words construction, licensing, or granting permits.
Then plain language of the statute refers to a buyer-seller relationship rather than
the developer-municipality relationship involved in this case In the light of these
considerations, the court believes a significant question has been raised as to

~ whether the facts of this case present a cause of action under G.L ¢. 151B.

Id., slip op. at 2. The Appeals Court did not further address this finding, other than to note that
the lower court had accepted, without deciding, whether such a claim could be brought by the
plaintiff against a municipality. See Macone v. Town of Wakefield, 62 Mass. App. Ct. 1105

(Oct. 14, 2004) (unpublished 1:28 order).

The conclusion that a claim pursuant to Chapter 1518 would likely be inapplicable
against a municipality is further supported by a review of 804 CMR. §2 01(2), which indicates
that persons intended to be covered by Section 4 of this chapter are:

Owners of single or multiple family dwellings, commercial space, or land
intended for such use; licensed real estate brokers, managing agents, lessees,
sublessees, or assignees of such dwellings, commercial space or land; those
having the night of ownership or possession, or right to rent, lease or sell, or
negotiate for the sale or lease of such dwellings, commezcial space or land; agents
or employees of any such persons herein mentioned; or any organization of unit
owners in a condominium or housing cooperative.

The Attorney General’s Office has stated that Chapter 151B “makes it unlawful for an
owner, licensed real estate broker, or other covered person to refuse to rent, lease, sell, negotiate
for sale or otherwise to deny to or withhold from any person or group of persons such
accommodations because of a disability.” Fair Housing Rights For Individuals with Disabilities,
Mass Attorney General (1999), available at http://fwww.ago.state.ma.us/sp.cfin?pageid=1633.
Therefore, 1 believe it more likely than not that a court would find that Chapter 151B, Section 4
does not cover municipalities, as the courts typically “apply the plain language used in the statute
when that language is unambiguous.” ROPT Lid. Parinership v. Katin, 431 Mass. 601, 603
(2000); Crenshaw v. Macklin, 430 Mass 633, 634 (2000); Comumissioner of Revenue v, Cargill,
Inc., 429 Mass. 79, 82 (1999).

CONCLUSION

Although it is likely that a court would conclude that the use proposed for the Property by
SMNPHC is a protected use pursuant to G L. ¢ 40A, § 3, it does not relieve SMNPHC from
compliance with “reasonable regulations" concemning bulk, dimensions, open space and parking,
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or from site plan review, if it is trigged by the By-Law. Individuals recovering from drug and
alcohol dependency have been recognized as handicapped under federal law and are likely to be
recognized as handicapped under state law as well. Under the facts as they currently exist, and
absent the provision of contrary evidence of discrimination, 1t is my opinion that it is more likely
than not (but not a certainty) that SMINPHC cannot show discriminatory intent, disparate impact,
or that the Town failed to make “reasonable accommodations” for its use in order to successfully
assert a claim pursuant to the FHA. Based on the information provided to date it is my opinion
that it is more likely than not that SMNPHC will be unable to pursue a claim under G.L. ¢ 15 1B,
Section 4 against the Town as the Janguage of that statute does not appear to have been intended

to include application to municipalities.

2005 10.04 Memo 1o J Mikielion on SMNPHC Building Permit Denial and Appeal (600-109)
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FRAMINGHAM PLANNING & ECONOMIC DEVELOPMENT

150 CONCORD STREET » MEMORIAL BUILDING = ROOM B-2
FraMInGHAM, MA 01702-8325

TeLEPHONE: 508 .620.4852

Fax: 508.820-9645

MEMORANDUWM
To: Framingham Zoning Board of Appeals
FroM:  Gene Kenne;djy (Senior Planner
Ce: Kathleen Bartolini, Director of Planning and Economic Development

Planming Board

RE: 517 Winter Street
SMNPHC - Sage House Family Treatment Program

DATE: 10/25/05

I have reviewed the application requesting that the ZBA overturn the decision of the Building
Commissioner at the above location. I offer the following comments for your consideration.

The project would include the conversion of a former nursing bome to a family shelter. The
former use, the Framingham Nursing Home, was a 55 bed long term care facility. South
Middlesex Non-Profit Housing Corporation (SMNPHC) proposes to use the property as a
. family shelter providing temporary housing for families, supported by a program designed to
assist formerly homeless families in finding and maintaining permanent housing”. It is expected
that this program will house up to 15 families (35 to 40 individuals) and be staffed by up to 14
counseling, social work and recovery specialists SMINPHC has indicated that between 2 and 6
staff will be present at any one time and that staff will be on site 24 hours per day throughout the
year. No site or building plans have been submitted to the Building Department so it is not
possible to confirm whether or in what manner the proposed number of individuals could be
accommodated in the building There is also no information regarding the future plans for the
property. For example, because the 2 acre parcel is within the Residence 1 District (8,000 s.£. lots
with 65° of frontage) it could be subdivided into 3-5 single family house lots while retaining the

existing building on a separate parcel

By letter dated August 11, 2005, the Building Commissioner determined thaf the project
represents a change of use from an institutional (i ¢., nursing home) to a residential (i.e, mult
family housing) use category. Based on this interpretation and the information submitted by the
Applicant that states that they consider SMNPHC to be a ‘non-profit educational institution’ for
purposes of M .G.L. Chapter 40A, Section 3, the Applicant contends that the site plan review
provisions of the by-law enacted in August do not apply to the proposed use

Unlike a Special Permit or a Variance, both of which carry the discretion of the permit granting
authority to deny the request, a site plan review process carries less discretion for the permnit

Dedicated to excellence in public service.
S \Project Reviewl2005110-25-05 memo, ZBA 517 Winter Street doc ' Ji




ZBA Memo
517 Winter Street
Page 2

granting authority. If the submitted plans conform to the performance criteria stated in the zoning
by-law then the plan is typically approved. The language adopted in Augnst is similar to
language found in other community by-laws (ie., Danvers, Sudbury, Newton) where non-
profit educational and religious uses are regulated via height and bulk, setback and parking
controls within the context of a site plan review process to ensure that the project complies with
community guidelines. Framingham chose to empower the Planning Board to administer the site
plan review process since that Board currently conducts this review for other uses (commercial,
office and residentia]) under Section IV.. The August amendments also included language that
allows the Planning Board to waive certain submission requirements should the Board determine
that the nature of the proposed use does not require a traffic or fiscal impact statement or other
special studies

The Applicant has indicated that they should be considered a non-profit educational use. The
zoning amendments adopted in August clarified the regulatory requirements for non-profit
educational uses, including establishment of a site plan review process. The Applicant should
conform to these requirements. Thank you for the opportunity to provide comrments.

. Dedicated to excellence in public service.
S \Project Review\2003Y10-25-05 memo, ZBA 517 Winter Street doc 2
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From "Peter CS. Adams" <adamsp@cs umb.edu>

Subject Re: Social services discussion tuneup
Date  Mon, 19 Sep 2003 15:59:04 -0400

[Part 1 text/plain ISO-8859-1 (8 4 kilabytes)] (View Text in a separate window)

[ hesitale to send this, because it could too easily be interpreted as

"fanning the flames " Some false accusations have been made against STEPPS
and they have been countered already  But now we see something different:
the use of negative generalizations as an attempt to reframe arguments and
diseourage discussion. We at STEPPS are against something, as are many
groups, and it {s hardly surprising that many things we say are negative.

That does not mean they are dehumanizing or fear mongering or even
inaccurate, and I find it 2 bit chilling that anyone would attempt to make

such a generalization. Negative speech is half of free speech, and if it is
discouraged, then free speech is not as free as it should be.

I don't want to get into the inherent contradiction of someone complaining

about other people's "vitriol and mean spiritedness” and then calling them

"an embarrassment to Framingham" other than to ask at what point Framingham
stops being embarrassed. Were you embarrassed for our town when SMOC's Jim
Cuddy called our Board of Selectmen a "public circus"? How about when SMOC
agreed to a moratorium on new activities in Worcester but refused to even

meet with Framingham? Or when two different groups complained that their
towns were "becoming another Framingham”? Did Chief Carl embarrass the town
when he wanted to know why the number of Level 3 sex offenders living in
Framingham has doubled in less than 18 months?

> Here are a few examples of what STEPPS folks have said publicly which
> support my three points quoted above:

> 3We don't need to import more charity cases into Framingham ? From

> STEPPS website, supporting my argument #1

Please read on. The message you are referring to continues, "We already do
our share." This supports no argument of yours (although the term "charity
case" is emotionally loaded, it is not dehumanizing) . It supports our-
argument that Framingham already does enough and it's time for others {o
step up and do their share We have never said that there should be no -
soctal services in Framingham, just that enough is enough.

http.//steveo syslang net/cgi-bin’ - 10/16/2007
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> *We are concerned that this lovely building (listed as #444 in the town

> inventory of historic sites) is in danger, as SMOC is not known for

> keeping their properties in good condition. If their plans go ahead,

> there will be 25-45 children of unknown age housed there, supervised by
> single parents who are addicts or recovering addicts 2 STEPPS website,
> supporting arguments #1 and #3.

These are all statements of fact, although you could argue whether SMOC is,
in fact, known for not keeping its properties in good repair. Certainly they
keep SOME of their properties in good repair, but they also have some that
look like slums.

Otherwise, all of that is taken from SMOC itself, although they won't tell
you the program they are proposing has more than half its clients fail in
just a six to nine month period, meaning every six to nine months, they
would be moving in eight drug users {53% of 15) who will relapse while
living in our neighborhood. If that sounds good to you then we'll just have
to disagree, but I don't see how those statements are dehumanizing or use
fear mongering. -

> We do not want our children exposed to, or put at a safety risk by, the -
> residents of this facility. STEPPS website, supporting my arguments #1
> and #3.

[ fail to see how that is dehumanizing, but I'lt admit there is fear. There

are marny people in the neighborhood who are in fear living next to a drug
rehab shelter. Many studies have shown drug use to be the #1 contributor to
crime. DPH says as much on their own web site. Are they engaging in fear

mongering? I

> Changes to this property could have a devastating effect on hundreds of -
> families. STEPPS website, supporting my argument #3.

This statement may be fear mongering, but that does not make it false We
believe that it is true. We have already seen several houses go up for sale

in the vicinity of 517 Winter since SMOC announced it was buying it for a

drug rehab shelter. We have also seen studies predicting loss of value on

our properties from proximity to the shelter. But we are more worried about

the loss in value TOWN WIDE and the associated loss of spending power by the
town on items like public safety, schools, and maintenance on public

property When we start having to skimp on those, we really are in a

downward cycle.

> Facilities like these negatively affect property values. One study done
> by a real estate agent found that homes in a 5/8 mile radius of a

> facility like the SMOC shelter had lost 15% of their value, and the

> closer they were, the more value they had lost. If the 285 homes within
> 5/ of a mile of 517 Winter Street averages a 15% loss in property

> values, that would cost the town almost $2 million in lost revenues!

> STEPPS website, supporting arguments #2 and #3.

http://stevea syslang net/cgi-bin/ e e
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If you find figures you dislike to be "fear mongering," then I suppose we'll
just have to disagree. This does not support your erroneous second point at
all, as it is a general one and this is a specific one. If you are going to

try to claim that social services have *no™ effect on the town's fiscal
difficulties, please go ahead.

> We are the dumping ground for the whole region's social problems and it
> is harming cur town. From frambors supporting arguments #1 and #3.

Apgain, this is taken out of context. I'll admit that the term "dumping

ground" could be considered dehumanizing, but [ disagree about it being fear
mongering. You are on the PILOT committee - would you care to refute this
statement? Can you show that social services have grown in other communities
as fast as in Framingham over that past ten years? Or that there are 23 many
social service programs per capita in other towns as there are here?

> Let's also hope they don't see the ugly derelicts who are attracted to
> the wet shelters which give the false impression that Framingham is a
> town full of vagrants... From frambors, supporting argument #1 and #3.

This is taken out of context. It was a sarcastic response to your own use of
the word "ugly" to describe the STEPPS message "Enough is enough" (although
i'm sure you meant i{ in a nice way)

> Many peopie will not come to Framingham because of all the shelters.
> Valid or not, Framingham has a bad reputation and that hurts, not just
> psychologically, but financially. Anad it's a feedback loop -- as the

> town sinks into debt, it cuts services, making it even less attractive

> to move here. From frambors, supporting argument #2, #3

Again, feel free to refute this, rather than simply calling it fear
mongering. Also, please explain how this is "erroneously blam[ing] the
social service agencies and their clients for Framingham's current fscal
difficulties.” And before you starl, note that I (as the author of this
example) never said that I assigned blame on social services for the town's
fiscal problems, merely partial blame. Again, if you feel they are
blameless, feel free to make your case

> This cycle must stop if Framingham is to survive. From frambors,
> supporting argument #3

[ agree that this was fear mongering, but that does not make in inaccurate.
[f you disagree, feel free to refute it. Can we continue to take on more and
more tax free properties housing children that must be educated at our
expense indefinitely? 1 not, when exactly will enough be enough?

>'m glad to know that I am not even close to being alone in my belief that

> Framingham is not harmed by their presence in our community. Te everyone
> else, let's try to disagree without being personally disagreeable.

http://steveo syslang net/cgi-bin/
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['concur I, too, have received many private emails of support. There are a
lot of strong feelings on this topic in the town and we need to be able to
discuss them rationally. I hope that in the future we will both be able to
stake out our positions without being called embarragsments to the town or
some other epithet.

By the way, the central thesis of your three points seems to have been to
meld STEPPS and CCFILE into one similar entity in the public eye. This is
not only untrue, it is not logically supportable by your points. It is the

logical equivalent of saying that because horses and cows are both brown
quadrupeds, therefore horses are cows. In fact, while a few CCFILE mernbers
have also joined STEPPS, the two organizations have nothing to do with each
other.

peter

Peter Adams, STEPPS webmaster
http//www makingpages org/STEPPS
"Enough is enough"
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From Tony Siciliano <ajsiciliano@yzhoo.com>
Subject REJECT: Re: An update on the telephone game
Date  Mon, 14 Nov 2005 09:20:30 -0800 (PST)

[Part 1 text/plain iso-8859-1 (1.3 kilobytes)] (View Text in a separate window)

[REJECT: You're not allowed to defame anyone here. There are better
ways to get your point across ]

Karen et al,

Page 1 of

Help

These dregs are all clients of SMOC. Cuddy and Desilets couid care less about their criminal backgrounds and deviant
tendencies. As long as they are part and parcel of keeping SMOC alive and well, then expect more of the same. The
property at 517 Winter Street will also be populated by criminals. You can expect events of a simiar variety to occur

there should SMOC win on this issue.

Karen Aylward <karenaylward@ren.com™ wrote:

[ would also like to know what isgoing on there. There is a sex

offender living there who was recently released from prison who works in
Marlborough. What is he doing there living in the same room as innocent
women Are they being looked after as they sleep?(I have been in there
also delivering donations and have seen the scattered cots ) And why is
Mary Mulvey still living there? Does she really live there? She seems

to be in the pelice blotter every other week. (sometimes more than once
in a week)

I think someone should confirm addresses before putting them in the paper
Karen Aylward

Tony Siciliano
ajsiciliano@yahoo.com
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From "Peter C.5. Adams" <adamsp@cs umb edu>
Subject Re: Police coverage for SMOC
Date  Wed, 16 Nov 2005 10:58:01 -0500

[Part ! text/plain US-ASCII (L 5 kilobyfes)} (View Text in a separate window)

Thus spake Gary_Chedekel @concentra.com <Gary_Chedekel @concentra.com>:
> is there any reason that SMOC as well as the other social service agencies
> cannot be forced to contribute to additional Framingham police coverage?

As nonprofits, they are exempt from taxation, and because of the Dover
Amendment, towns have little or no control over them. When the PILOT
committee has finished its work and makes its recommendations, they will
presumably include a means for the town to ask for PILOT money. Some
responsibie social service agencies will pay, as they do in Boston, but the
fact 15, the payments will be voluntary. Irresponsible social service
agencies will simply refuse.

> I realize that they are free (for many of their locations) from contributing
> to the town's R/E fund but they should not be permitted to eat away at our
> resources.

Welcome to STEPPS! That has been our question from day one. Unfortunately,
there is no way to force them to pay for the services they use, even if they

use the services disproportionately, as is the case with the wet shelter

All we can do is put encugh pressure on them to get them to reforzn or move.
After a little pressure from the town, SMOC agreed to a few small reforms

that should have been in place on day one of the wet shelter's existence

But the fact that they were willing to discuss the changes at all is a

hopeful sign. The pressure we bring on them can have results.

Peter Adams, STEPPS webmaster
hap://www.stepps info
"Enough is enough”
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