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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL

WESTERIN MASSACHUSETTS DIvisIon
1350 Maiw STREET

SPRIMGFIELD. MASSACHUSELTS 01103-1629
THOMAS F REILLY (413) 784-1240
ATIORMEY GEMERAL www ago stale ma us

November 16, 2003

Valerie Mulvey, Town Clerk
150 Concord Street
Framingham, MA 01702

RE:  Framingham Speciat Town Meeting of August 3, 2005 — Case # 3545
Warrant Article # 1 (Zoning)

Dear Ms. Mulvey:

Article 1 - Trewurn with the approval of this Office the amendments 1o the town by-laws adepted
under this Article on the warrant for the Framingham special town meeting that convened on
August 3, 2005, except as provided below.

As required by G.L. ¢. 40. § 32, the Town Cletk properly forwarded 1o us Town Meeting's vole
together with a request for its approval by the Attorney General, whereupon the Attorney General then
had ninety days in which o ascertain whether the amendments voted by the Town are inconsistent with
the Constitution and laws of the Commonwealth The Attorney General's power Lo disapprove town
by-laws is fimited, and he may disapprove a by-iaw anly if it violates state substantive and procedural [aw,
with every presumption made in favor of the by-law’s validity.

3

In hisreview of the by-law 's consistency with procedural law, the Attorncy General must
ascertain, for each by-law presented for his approval, that statutory procedures prescribed for such
by-law were followed. In his teview of the by-law’s consistency with substantive law, the Allorney
General must ascertain, for each by-law presented for his approval, that the subject matter of the by-law
itself 1s not tn conflict with, or precmpted by. state law. The power lo disapprove, moreover, requires that
the conflict with state faw be facial rather than as applied, meaning that the by-faw must be approved if
there is a way in which it can be applied that does not conflict with state law. In such instances, the
Attorney General will ordinarily caution the Yown to apply the by-law only in a manner that does not
confiict with state law. In contrast, a by-law is facially flawed il every application of the by-law entails a
violation of state law. and a disapproy al rather than a caution is requited.

In reaching our conclusion that the proposed by-law adopled under Article 1 is, in pant, facialiy
consistent with state law we have receiv ed and taken inte 2ccount the views of many who have written
both in support of or in opposition 1o the proposed by-law amendments. We have received a number of
letters urging the Atlorney Generad o disapprove the proposed amendments. arguing that the amendments
are substantively inconsistent with the protections accorded 1o exempt uses under GEoc 10A.§ 3 We
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have also received a number of letters urging this Office to approve the proposed amendments because the
substance and effect is facially consistent with the protections accorded to certain exempt uses under
Gl.c 40A,§3

The amendments adopted under Article 1 make a number ol changes to the town’s zoning
by-laws pertaining to site plan review and uses protected under G.L. c. 40A. § 3. Article ] of the Town
Meeting Warrant provided as follows:

To see if the Town will vote 1o amend the Zoning By-Law of the Town of Framingham as follows:

Amend Section A1 by deleting the existing words in Paragraph i and replacing with the
following words.

“Charitable and philanthropic buildings for refigious purposes or educational purposes on land
owned or leased by the Commonwealth, or any of is agencies, subdivisions or hodies politic or by
a religious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structure shall be subject 10 regulations concerning the bulk and height of structures,
vard size, lotarea, open space, parking, building coverage, and sile plan review requireinents in
accordance with the provisions of this By-law.”

Amend Section [V.] Site Plan Review, Subsection 2, Geperal Provisions, by deleting the
following words in the parenthesis as they appear in the second sentence:

“{excluding subdivisions for detached single-family dwellings, planned unit developments, and all
uses exemplt from such zoning reguliation as set forth under MGL Chapter 410A, Section 3)”

The vote by Town Meeting under Article |1 provided as follows:

That Town Meeting amend the Zoning Bylaw of the Town of Framingham as set forth under
Article | of the August 3, 2005 Special Town Meeting as printed in the handout, as amended.

The handout given at lown meeting contained five changes to various sections of the town’s
zoning by-laws that were not specifically mentioned in the warrant article. While we deem most of the
changes propesed in the handout (o be companion changes without which the town's zoning by-laws
would be internally inconsistent or con fusing, we call the town’s attention Lo the change {o Section
V.12 ¢ Section IV.I 2 ¢ pertains to the general requirements for site plan review, and the amendments {o
Section IV.1.2 ¢ in the handout would have provided as follows:

Amend Section TV 2 ¢ by suiking the numbers and words 35,0007 and “the addition of 207 and
inserting in place thereof the numbers and words as follows:

C. any new stiucture. group of structures. substantial improvement, substantial alteration, or
change in use of an existing structure or group of structures, which either results in the
development. redevelopment, reuse, change in use, or an increase of 3,000 square feet of gross
floor area or requires 5 or more parking spaces or an off-street foading facility, when any portion
of any lot or parcel of land on which said structure or use is located in or lies within 200 feel of a
residential district, shall be subject (o 1his Section IV.1 in s enthety
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We first point out that the amendments to Section 1V.] 2.¢ would render it grammatically
indecipherable. While the vote under Section 1V 1.2 ¢ deletes specific numerical references from
Section [V.1 2 ¢ and inserts new numerical references, the vole also inserts language that already exists in
the text of Section IV.1.2.c. The insertion of language that already exists in Section IV.J.2. renders it
grammatically indecipherable. Notwithstanding the grammatical deficiency of the amendments to Section
IV.L2, we disapprove and delete the changes to Section IV 1.2 ¢ as outside the “scope” of the warrant
article and thus inconsistent with G L. c¢. 39, § 10. [Disapproval # 1 of 2] General Laws Chapter 39,
Section 10, limits the authority of town meeting to the subjects set forth in the warrant. This requirement
allows voters to be apprized of the nature of the matiers to which town meeting is authorized to deal.
Burlington v. Dunn, 318 Mass. 216, 219 (1945).

The text of the changes to Section IV.12.c would, in effect, change the threshold of those
structures and uses that are subject to site plan review. The amendments set forth in Warrant Article |
pertain 1o site plan review and uses that enjoy protections accorded under G.L ¢. 404, § 3. Nowhere in
Warrant Article | was there any mention of amending the requirements of site plan review for uses that do
not enjoy protections under G L. ¢ 404, § 3. By changing the threshold requirement for site plan review
for all structures and uses, the text of the amendments to Section IV.12.c dramatically expands the scope
of Warrant Article 1. In short, the town meeting warrant did not adequately “warn” the citizens of the
changes to Section IV I:2.c actually voted under the Article. As such, the vote of the own impermissibly
expanded the scope of the article. For these reasons, we disapprove and delete the changes to Section
[V L2.c. Wepoint out that substantively, the changes proposed under the floor amendment are not
inconsistent with state law. { the town were to adopt such changes under the appropriate warrant article
at a fulure town meeting, the town could anticipate our approval,

We also call the town’s adtention o the floor amendment to Section 111LA.1 5. Section H1 A1
pertains to uses allowed in the town’s single residence districts. The vote on the floor amendment to
Section IILA 1§ would have provided as follows:

That Article | be amended by inserting the following words afer the word structures, “frontage on
an existing public way.”

Section [T A 1§ would then read as follaws:
“i. “Charitable and philanthropic buildings for religious purposes or echicational purposes on fand
owned or leased by the Commonwealth, or any of its agencies, subdivisions or bodies politic or by
areligious sect or denomination or by a nonprofit educational corporation; provided, however, that
such land or structure shall be subject to regulations conceming the bulk and height of structures,
froptace on ap existing public way, and determining yard sizes, lot area, setbacks, open space,
parking, building coverage requirements.”

(Emphasis added.)
We disapprove and delete the floor amendment 1o Section HELA 11 as inconsistent with the

protections accorded to certain uses under G.L 40A, § 3. [Disapproval # 2 of 2] General Laws Chapter
A0A. Section 3, provides exemptions from local zoming for the use of land or structures for religious
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purposes and educational purposes, but authorizes the reasonable regulation of such uses in exactly eight
areas as indicted by the text underlined below. Specifically, Section 3 provides in pertinent part:

No zoning . . by-law shall prohibit, regulate or restrict the use of land or structures for religious purposes
or for educational purposes on land owned or leased by the commonwealth or any of its agencies,
subdivisions or bodies politic or by a religious sect or denomination, or by a nonprofit educational
corpoeration; provided, however, that such land or structures mav be subject to reasopable regulations
concerning the bulk and height of structures and determining vard sizes. lot area, setbacks, open space,
parking and buildine coverage requirements .

Certain uses enjoy protcction from local zoning under G L ¢. 40A, § 3 However, such uses may
be subject to reasonable regulations pertaining to bulk and height of structures, vard size. lof area
setbacks, open space, parking, and building coverage requirements. Frontage on an existing public way
is not included in the list. Thus, it is inconsistent with G L 40A, § 3, to subject protected uses to
reasonable regulations conceming fiontage on an existing public way. Therefore, we disapprove and
delete the insertion of the words “frontage on an existing public way” that was inserted into
Section HLA 1.i by way of an amendment on the floor of town meeling,

Lastly, in approving the remaining changes to the town’s by-laws, we remind the town of the
lawful application of site plan review 1o uses that enjoy protections under G L. ¢ 40A, § 3. Specifically,
the vote under Article 1 delete (rom Section IV.1.2,“Site Plan Review,” text pertaining Lo uses exempt

from local zoning under G 1. ¢ 40A, § 3. Section IV.1.2 provides in pertinent part as follows [deleted text
in strikeout]:

2. General Provisions

The Planning Board shall conduct site plan review and approval. Notwithstanding any provision
of this By-Law to the contrary, any structure, use, alteration or improvement which meets any of
the following criteria texchrdingsubdnisiomsfor-detached .;Iliblu-ﬁxlljiij dhw ettingsplonmed-emit
dmfupmtn‘[mrrd“m‘v]msmrtrmrpt{mm“h ZOTTIE regrmistiomrwssct-forthunder- MG Cfmplﬁ'
HA-Section3) shall require site plan review and approval as set forth in this section:.

Before the amendments adopted under Article t, Section IV 1.2 expressly exempted from site plan
review uses protected under G.L. ¢ 40A, § 3. Based on the amendments adopted under Article 1, it scems
that the town could now apply site plan review to uses protected under G L ¢. 40A, § 3.

As stated in more detail above, G L. ¢ 40A, § 3, provides exemptions for the use of fand or
structures for religious purposes and educational ;Jur”poses..[ While Section 1V.1.2 no longer expressly
exempts uses protecled under G.L. ¢ 40A, § 3, any application of the sité plan review process to such
uses may only be applied 10 the extent atlowed under G.L ¢ 404, § 3, that is, to check for compliance
with reasonable regulations pertaining to bulk and height of structures, vard size, lot area, sethacks, apen
space, parking, and building coverage requirements. Jt is only in those instances in which site plan review
may be utilized. Itis our view that site plan review is not facially inconsistent with state law to ascertain
whether a protected use complies with those reasonable regulations However, we caution the town that it
may need to modify its site plan requirements and process in order to avoid a challenge that the town is
applying unreasonable regulations to 4 protected use  For example, requiring the submitial of a lengthy,
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detail

ed site plan application or requiring an application to wait nine to twelve months for a site plan

review may be found to be an unreasonable regulation of a protected use, and thus, inconsistent with
G.L.c 404,63 |

Because we see a lawful application of the proposed by-law, we approve the amendments adopted

under Article 1. We, however, strongly suggest that the town discuss the application of the proposed
by-law amendments (o use protected under G L. c. 40A, § 3, with town counsel.

Note:
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Under G.L. e. 40, § 32, neither general nor zoning by-laws take effect unless the town has first
satisfied the posting/publishing requirements of this section. Ouce this statutory duty is fulfilled, (1)
general by-laws and amendments take effect on the date that these posting and publishing
requirements are satisfied unless a Jater effective date is prescribed in the by-law, and (2) zoning by-
laws and amendments are deemed to have taken effect from the date they were voied by Town
Meeting, unless a Iater effective date is prescribed in the by-law,

If the Attorney General has disapproved and deleted one or more portions of any by-law or by-law
amendment submitied for approval, only those portions approved are to be posted and published
pursuant {fo G.L. ¢. 40, § 32. We ask that you forward to us a copy of the final text of the by-law or
by-law amendments reflecting any such deletion, [t will be sufficient (o send us a copy of the text
posted and published by (he Town Clerk pursuant to {his statute.

Nothing in the Attorney General’s approval authorizes an exemption from any applicable state law
or regulation governing the subject of the by-law submiltted for approval.

Very truly yours,

THOMAS F REILLY

Ve

By: Kelli E. Gunagan, Assistant omey General
By-law Coordinator, Municipal Caw Unit

[350 Main Street, 4" Floor

Springfield, MA 01103-1629

{(413)784-1240,x 117

enc.
pe: Town Counse]

[
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TOWN OF FRAMINGHAR

Massachusetts @t %
. I A Y
Office of the & ‘@%ﬁ‘
TOWN COUNSEL >
Christopher J. Petrini

Town Oilice: Framinpgham Cffice:

Ofice of the Town Counsel Petrini & Associates, P.C.

Memoeriz] Builiing Ths Meadows

150 Concord Strect; Room 127 161 Worcester Road, Suite 3D4

Frammingham, MA QL1702 Framipghem, MA 01701

{508) 620-4802 {508} 5653-9310

Faesimils (D08) 620-5810 Facsimile {GDB) 6565-4313

E-malk cpewind@framinchamme.org E-mail cpewriiZesirindinw.com
MEMORANDUM

To:  Joseph R. Mikielian
Buiiding Commissioner

From: Christopher J. Petrim
Town Counsel

ce: Board of Selectmen
Planning Board
Zoning Board of Appeals
George P. King, Jr, Town Manager
Mark J. Purple. Assistant Town Manager
John W. Grande, Planning Board Administrator
Fugene F. Kennedy, Zoning Board Administrator
Glenna J Sheveland, Esq., Petrint & Associates, P.C.

Date: Novemnber 22, 2005
Re:  Opinion Letter in Response to South Middlesex Non-Profit Housing Corporation August

19, 2005 Letter Regarding Denial of an Application for Change of Use for 517 Winter
Street

INTRODUCTION

This memorandunt i$ in response 10 the August 19, 2005 letter sent by counsel for the
South Middiesex Nen-Profit Housing Corporation (“SMNPHC™), which is 2 wholly owned
subsidiary of South Middlesex Opportunity Council, Inc. (“SMOC™), to the August 17, 2005
letter from the Town of Framingham’s (“Town™) Building Commissioner, Joseph R Mikiclian,
{“Building Commissioner”) denving SMNPHC’s change of use application from an 1-2 to a R-2
use {“Denial™) This memorandum also addresses aspects of the appeatl filed on September 9,
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November 22, 2005
Page 2

2005 by SMINPHC {o the Zoning Board of Appeals (“ZBA”), appealing the Building
Commissioner’s August 11, 2005 Denial of 1is application for a Change of Use Permut.

In this memorandum, { will address the most relevant 1ssues that have been raised by
SMNPHC in its August 19, 2005 letier, based on information provided to date, specifically
SMNPHC’s claim that the Dental violates both G L. c. 151B, § 4 (“Chapter 151B7) z2od the
federal Fair Housing Act, 42U.S.C. § 3601 et seq. ("FHA™).

FACTS

On July 13, 2005, the Department of Building Inspection (“Department”) received a
building permit application from SMNPHC for a change of use, with no additional construction,
for a“family sheller, providing temporary housing for families, supported by a program designed
1o assist formerly homeless families in finding and mainlaining permanent bousing” for the
former nursing home at 517 Winter Street (“Properly™). SMNPHC provided both its Arficles of
Organization and related By-laws. According to the leiter accompanying the Change of Use
Application, the facility on the Property would house up to 15 families, or 35-40 individuals, at
any one time. The staff is expected to be comprised of, at a minimum, one program direclor, one
clinical doctor, one family therapist, one child services coordimator, one child case worker, and
eight to nine recovery specialists. Each parent participant in the recovery program will have an
individualized plan that details expectations for living in recovery, adult educational goals, steps
towards obtaining and maintaining employvment and a program involving the care and well-being
of children. Euch child resident of the program also has an individualized plan, overseen by
child health and éducational specialisis, which outlines childhood education and details specific
school and daily supervision requirements.

On August 11, 2005, the Building Comunissioner, demied SMNPHC’s application for a
change of use building permit. The denial was based on the following:

(N SMNPHC’s failure to provide the necessary information to allow a determination
as to whether the proposed use for the Property would meet the requirements of
G.L. c. 40A, § 3 (“Section 37), 1o be considered a non-profit educational use;

(2)  the August 3, 2005 Town Meeting amendment to the Zoning By-Law ("By-
Law™), which required site plan review by the Planning Board {or the proposed

change of use;

(3)  SMNPHC’s fatlure to provide a stamped floor plan with associated
documentation o confirm comphiance with 780 CMR 3400 3; and

(4)  SMNPHC's failure to supply an off-street parking plan showing compliance with
Section TV B_1 of the By-Law.

SMNPHC responded to the Denial in its letter dated August 19, 2005 (“Avgust 19"
Letter”™) addressed to the Building Commissioner. In this letter, SMNPHC's counsel further
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November 22, 2005
Page 3

detailed the proposed use of the sife and provided legal arguments as to why 1ts counsel believed
that SMINPHC s request for change of use could not Jegally be denied. SMNPHC's counsel
listed 23 functions for the proposed use of the facility in the August 19, 2005 Letier, including
providing a structured apd comprehensive rehabilitative environment, family-based services,
individualized substance abuse treatment plans, individual and group counseling, parenting skills
education, domestic violence and trauma support and education, mental health assessment,
structure for the children, aggressive housing, educational/vocational assessment and referral, job
training and search, access to physical heath care, aftercare and discharge planning, and child
development education.

The August 19” Letter further contends that SMNPHCs proposed use is a protecied use
under Section 3 and therefore cannot be subject 10 site plan review, that it is unclear which
provision in the Amendment would trigger site plan review for the proposed use, and that drug
addition is considered a physical or mental impairment under 42 U.S.C. § 3602(h) of the FHA,
and therefore federal law protects prospective residents from discrimination that dentes them
available housing based on this disability. SMNPHC then asserts that the Town is subjecting it
10 a more stringent review process than would be required for non-disabled persons, and that this
more stringent review violates the FHA and GL. c. 151B, both of which prohibit housing
discrimination against individuals with disabilities,

In a letler dated November 16, 2003, Assistant Attorney General Kelli Gonagan issued a
letier on behalf of the Atiorney General approving the By-law amendments enacled by the
August 3, 2005 Special Town Meeting in most respects against the chalienges rarsed by
SMINPHC, including the amendments eliminating the exclusion of Dover properties from the site
plan review provisions of the bylaw. Shortly afier Ms. Gunagan issued the approval letter,
SMNPHC’s counsel orally indicated to the ZBA that SMNPHC wished to withdraw its appeal of
the Denial and intended to proceed with the limited sife plan review permitted under the
Amended Zoning By-law, 1o the extent applicable.

ANALYSES

1 will address the following three Jegal issues raised by the August 19" Letter from
SMNPHC.

1.} Whether SMINPHC has provided the necessary docurnentation 1o support its claim
that it qualifies as 2 non-profit educational corporation which miends 1o use the
property at 317 Winter Street for cducational purposes as required by (Section 3}
and defined by relevant case law?

2) Whether drug addition qualifies as 2 handicap under the FHHA and Chapter 15187

3) Whether the Building Commissioner’s denial of SMNPHC’s application for
change of use constituted a violation of Section 3, the FHA, or Chapter 151B.
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1. Has SMINPHC provided the Town with the necessary documentation o
B supnor"t xts c}alm ﬁmt it quaixi' ies s a n0n~pr0i' t educatmnal cnrpora{mn"

Temiing .

As correcﬂy sel forth in ShiiNPHC s Auﬂusl ]9 L“ﬁer to quahfy for protecbon under
the Dover Armendment, SMNPHC must show that (1) it qualifies as a non-profit educational
corporation and (2) its proposed use of the Property is for educational purposes as defined by
relevant case law. A showing under the first of these two requirements 1s relatively easily done
and requires no more than providing the Town with proof that it 1s a corporation whose Articles
of Qrganization permit it 1o engage in edvcational activities. Educational activities must be
stated as a corporate purpose of the nonprofit corporation, but they do not need to be the pnmary
purpose. See Gardner-Athol Area Mental health Ass’n v. Zoning Bd. of Appeals of Gardner,
401 Mass. 12, 15-16 (1987). In my opinion, SMNPHC has prov:ded ﬁJe Town Wlﬁl the ;requircd
docmnenianon and therefore mects 1RE f" rai'cmena_

The second criterion, that the proposed use be an educational use, requires a more
complex analysis of varying and mnfertwined interpretations by the courts. In evaluating this
criteria, the courts have used a varicty of tests, including their own (somewhat nebulous)
definitions of education, dictionary definitions of education, and even considerations of whether
the proposed facility meets the requirements for tax exemplions under GL. c. 59, § 5. See e.0.,
Commissioner of Code Inspection of Worcester v. Worcester Dyvnamy, 11 Mass. App. Ct. 97, 99
(1980} (“Education has been long recognized in the courts of this Commonwealth as a broad and
comprehensive term’), Whitinsville Retirernent Sociely v. Town of Northbridee, 394 Mass. 757,
759 (1983) (“[A]ccording to one of Webster's definitions, {education] is 'to prepare and {it for
any calling or business, or for activity and usefulness in life" Education may be particularly
directed o either the mental, moral, or physical powers and faculties, but in its broadest and best
sense it relates 1o them all™); Harbor Schools v. Board of Appeals of Haverhull, 5 Mass. App. Ct.
690,605 (1977) (education means*the process of developing and training the powers and
capabilitics of human beings. . .. Education may be particularly direcied to either the mental,
moral, or physical powers and faculties, but in ifs broadest and best sense it relates to them all™);
and Fitchburg Housing Auth. v. Board of Zoning Appeals of Fitchburg, 380 Mass. 869, 875
(1980) (Education is “the process of developing and training the powers and capabilities of
human beings" and preparing persons for activity and usefulness in Hfe™).

The Supreme Judicial Court has indicated that “the primary or dominant purpose of the {]
facility [sthould be educational ™ Whitinsville Retirernent Societv v. Town of Northbridee, 394
Mass 757, 760 (1985}, citing to Cammineton Scheol of Arts. Inc. v. Board of Assessors of
Cummington. 373 Mass. 597, 603 (1977). *“Merely an "element of education,” provided not by a
formal program or trained professionals, but only informally gleaned from the interplay among
residents . . is not within the meaning of "educational purpose” pursuant to G.L. ¢ 40A, § 3.7
Id. at 761. Notwithstanding this caution, a facility may meet the requirements of an educational
use even if it consists of live-in accommodations, primarily serves adults, the subjects taught are
not within traditional notions of academic instruction, or the instruclors are not certified by the
state. See Parbor Schools, suprar 5 Mass. App. Ct. al 605; Fitchburg Housing Auth,, supra, 380
[Masgs al 873
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Based on what SMNPHC has provided to the Town to date, itis arguable thal the
information supports a determination that the primary purpose of the facility is for drug
rehabilitation, not education. However, it is more likely than not that a court would find thata
significant component of SMNPHC'S proposed use 1s edicational i thaf it 1s intended to prepare

7 residenis “for atiivily and vsefulmess in life.” See Cormnmissiongr of Code Hspecton™ 11
Riass Kpp. Ct 51 09 “The Land Courl and the Appeals Court broadly define “educational vses,™
as noted above. You also should remember in the case of Framingham that theLand Court
specifically found hat a methadone clinic with aff HEIETY. comnseling T he

"D ndment requirement of an educational use. Ses Spectrum Health Svs. Tnc. v.

' Erirmmenatm Zoning Bd of Apbeals, 9 LCR 113(2001)

In conclusion although it is arguable that SMNPHC’s proposed use of the Property is
primarily for use as a drug rehabilitafion facility with only a secondary educational purpose, it is
my opinion that it is more likely than not that a reviewing court would find that the proposed use
of the Property as described by SMNPHC would constituie an educational use within the

“ifisaning &f Section 3. ' o T e

Assuming that the proposed use for the property is found to be an educational use
prolected by the Dover Amendment, either at the local Ievel or by the couris, the use of the
Property is still subject {o “reasonable regulations™ concerning bulk, dirnensions, open space and
parking, as expressly permitted by the Dover Agreement. Sce Trusiees of Tufis College v.
Medford, 415 Mass. 753, 757 (1993). In this instance, any application of site plan review would
appear to be primarily fimited to parking concerns. “[Plarking, as it affecls physical conditions
on and around an educational use, is 2 legitimate municipal concemn and a proper subject of focal
zoning regulation.” Trusiees of Tufts College, 415 Mass. at 762. Therefore, the Property would
appear to be subject to site plan review [or parking presuming the Atiommey General approves the

By la% aniendiments approved at tie Augiist 3, 20035 Special T gwan Meciing If the existing plan
Zabatied by SMNPHC does not comply with reasonable Jocal zoning Tequirements with respect
to parking, a reasonable agreement needs 1o be reached to provide for acceptable parking at the
facitity. However the lack of 2 parking plan that fully complies with Framingbam’s, zoning

requiremeitts in al] respects cannot be used 1o prohibit the usé altogether See Spectrum Health
Sy y. Framingharm, supra o

7. Does droe addition gualify as a bandicap under the FHA and Chapter 1SIB?

Itis a well settted point of law “that individuals recovering from drug or alcohol
addiction are handicapped under the FFLA. See, e.g.. Uniled States v. Southern Management
Corp,, 955 F.2d 914, 917-23 (4th Cir.1992); Elliott v, City of Athens, 960F 2d 975,977 n. 2
(111h Cir.1992), cert denied, 306 U 5. 940, 113 S.CL 376, 121 L.Ed.2d 287 (1972); Oxford
House. Inc. v. Townshin of Cherry Hill, 799 F Supp. 450, 458-60 (D.N.1.1992), United Stales v.
Borouch of Audubon. NI, 797 F Supp. 353, 358-39 (D N.3.1991); Oxford House. Inc. v. Town
of Babylon. $19 F. Supp. 1179, 1182 (ED.N.Y 1993). In addition, il has been determined that
ihe FHA applies to mumnicipalities. See Keith v, Volpe. 858 F 24 467, 482 (9th Cir 1988).

Pursuant 1o Chepter 1518, an individual is handicapped if he/she is:

Dedicated 1o excollence in prblic service”
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(a}  aperson with a physical or mental impairment which substantially limits
one or more major life activiies  Major life activities include walking,
seeing, hearing, speaking, breathing, learning, and working;

(b  a person with a record of having this kind of impairment; and
(¢c)  aperson who s perceived as having this kind of impairment

Decisions 1ssued by the Massachusetts Commission Against Discrimination (“MCAD™)
indicate that individuals recovering from drug and alcobol addiction are “handicapped™ within
the meaning of G.L ¢. 151B, at least in the employment conlext. See. e.g., Pricev. H.T. Berry
Company, Inc., Docket No. 00-BEM-0262 (MCAD, Apnl 8, 2004); Cahillape v. Monsanio
Corporation, Docket No. 89-SEM-0229 (MCAD, March 12, 1996). In searching for available
case law on this subject, it appears that the appellate courts of the Commonwealth have not yet
addressed the 1ssue of whether under slate law individuals recovenng from these additions are
handicapped within Chapter 151 B. It does, however, seem probable that the state courts would
look to both MCAD and the federal courts for guidance in defermimpg whether these individoals
are handicapped within the meaning of G.L ¢. 151B. Therefore, it 1s my opinion that the siate

_courts would find that an individual mcovcrano from diig or “aicohol add:non 1S “bandlcappcd"
'and en‘uﬂed 10 the protections of G.L.c. ISIB

L s

3 (3.).. Does the Denial of SMINPHC's Bnnl"‘abm and requiring application of site
plan review to its Property violate Seciion 37 :

SMNPHC states in its August 19 Letter that it would constitute 3 violation of the Dover
Amendment to subject its property to site plan review. As noted above, 1115 likely that the courts
would find SMNPHC’s proposed use of the Property 1o be a prolected use under Section 3. Such
a determination, however, would not rebieve SMNPHC of its statutory obligation 1o comply with
reasonable zoning requirements. A specific determination has yet to be made that the
Amendments adopled by the Special Town Meeting on August 3, 2005 (“Amendments™) will 1n
actuality result in a requirement that the Property undergo site plan review. Now that the
Attormney General has defermined that the Amendments are Jegal and enforceable in subsiantial
part, a deterrnination will need to be made as to whether site plan review would be tnggered
under the By-law, and under what section. Although this decision 1s one for you as Building
Commussioner, it 1s likely that site plan review of the 517 Winter Street change in use apphication
would be tngged'by Séction TV.L.2 a., which requires parking site plan review for “._any change
in use of existing structure or group or structures, which results m the development of any off-
street parking or Joading facilities .. and... any... alteration or enlargement of 2 parking facility
aivd/or off-street loading facility. . SMNPHC‘S proposal for a “change in use™ would seem 1o {it
within this definition and thus subject to sile pian review pursuant to Ihis section of the Amended
Bvlaw.

! There is o least one Superior Courl ease ia which individuals recovering from these addictons were found 1o be
disabled pursuant o Chapler 15183, See Grenada House, Ine. v, City of Doslon. 1997 W1 106688 (Mass. Superior
Ct Feb 28, 199%)

“Diedicated 1o excellence in public service”
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In its August 19% Letter, SMINPHC generally contests the legality of site plan review for
any Dover Amendment vses. As noted above, in a letter dated November 16, 2005, the Attorney
General approved most of the Amendments, with two exceptions. Prior 1o the Atiomney
General’s decision, SMNPHC sent three letters to the Attorney General seeking disapproval, one
dated August 25, the second dated September 9, and the third dated October 21, 2005, I senta
detailed letier 1o the Attorney General dated Oclober 24, 2005 (upon which you were copied),
responding to SMNPHC's August 25" and September 9™ letiers. My October 24™ letter
generally discusses the legality and appropriateness of application of site plan review to Dover
uses i appropriale circumstances, as limited by the Dover Amendment, and 1 direct your
attention io thus letter for further advice and guwdance

As Iindicated previously in my July 22, 2005 Opinden on this property, whether the
proposed changes to the By-Law may be applied to SMNPHC 1s direcily guided by G L. ¢. 404,
§ 6, %1, which states “a zoning ordinance or bylaw shall not apply 1o structures or uses lawfully
in existence or lawfully begun, or to a building or special permit issued before the first
publication of notice of the public hearing on such ordinance or by-taw ™ Since the Planning
Board filed its Notice of Public Hearing with the Town Clerk on Joly 11th, SMINPHC filed its
applbication for a building permit for a change of use with the Building Commissioner on July
13th, newspaper notices of the Planming Board’s public heanng {or the proposed by-law
Amendments were published on July 14 and 21, 2005, and no building pernut was 1ssued prior o
the publication of the first notice of the public hearing for the proposed changes, SMNPHC is
required 1o comply with those Amendment 1o the Zoning By-Law approved by the Attorney
General.

3(b). Is there validity to SMINPHCs assertions that the denial of #s application for
failure to comply with local zoning reguirements could be found by the courts to
constitufe violation of the Fair Housing Act?

Inext will address SMNPHC s confention that requining it {o comply with sife plan
review regarding the Property violates the FHA  Before commencing this analysts, 1 must
emphasize that it is never possible 1o predict with coroplete certainty bow a court would evaluate
a FHA claim or any other discrimination claim by SMINPHC. A court’s analysis of whether an
anti-discrimination law has been violated 1s inherently fact-bound and case specific. 1 thus
cannot offer an opinion of whether the Town would be deemed to have violated the FHA,
Chapter 151B or other anti-discrimination law under the multiple number of varied and divergen!
factual circumstances and particulars that mght arise in the future. Accordingly, my analysis
contained herein is limited {0 whether the Denial issued by the Building Commissioner could be
deemed to violate the FHA based on the information provided to date *

P This Opinion cxpressly doss not address, for example, the polentizl anti-discrimination law implications of the
mission, formation and astivities of the FIL.OT Review Commities The Board of Selectmen and the PILOT Review
Commitice recently have asked me to provide an opimon on the legal implications of the mission and activities of
this commitiee, and my analy sis of this question will be set forth in 2 separate opinion.

Dedicated (o exeellence in public wormvice ™
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“Congress epacted the FHA as Tiile VIT of the Civil Rights Act of 1968 1o prohibit
housing discrismination on the basis, mnter abla, of race, gender, and paticnal origin. In 1988,
Congress expanded the coverage of the F11A by enacting the Fair Housing Act Amendments.
The FHA, as amended, makes 1t unlawful: To Discriminate in the sale or rental or otherwise
imake upavailable or deny, a dwelling 10 any buyer or renter because of ahandicap . . . As
armended, the FHA applies to zoning ordinances and {o the zoning of group homes . . The use of
zoning provisions io discnminale against handicapped persons i1s proscribed by the FHA.”
Granada House, Inc. v. City of Boston, 1997 WL 106688 {(Mass. Supenor Ct. Feb 28, 1997)
{cilations omitied)

Under the FHA_ a plamntiff can establish a violation by showing (1) discriminatory mtent;
(2) disparate impact; or (3) that the defendant failed to make reasonable accommodations in
rules, polictes, or practices so as 1o afford people with disabilities an equal opportunity to live mn
a dwelling. See Macone v. Town of Wakefield. 277 F.3d 1, 5 (2002); Oxford House, Inc., 819 F.
Supp. 2t 1182, citing 42 U.S.C. § 3604(f)(3)}B). The three criteria set forth in the preceding
sentence likely would be used by a cour! in determining whether a violation of the FHA has
occurred, whatever the factual circumstances that may exist.

In order to show an inientional violation of the FHA, SMNPHC would need {o establish
that the Amendments to the By-Law were undertaken with the intent to preclude housing for the
iype of residents intended 1o use the Property. Al the fime the Amendments were prepared in the
notice of public hearing, no one other than SMNPHC knew with certainty as to what use was to
be made of the Property  There was speculation ihat the {aciilty could possibly be used for drug
rehabilitation services, but SMNPHC did not actually submit its application until after the
Planning Board had filed its Notice of Public Hearing for the Amendments with the Town Clerk
on July 11, 2005,

A review of the July 12, 2005 letler accompanying SMNPHC’s application indicates that
it intended o use the properly as “a family shelter, providing temporary housing for families,
supported by a program designed to assist formerly homeless families in inding and mamizning
permanent housing.” The lelter contains po direct refercnce that the Properly would be used for
individuals recovering from drug or alcohol addiction, but instead contains references that some
of the services to be provided on site involve assistance for “living in recovery.”™ As the Town
was not aware of the nature of the iniended use of the Property prior to the imtiation of the By~
Law amendment process, which had been ongoing at the Planning Board level for several
months to years before SMNPHC s acquisition of the Property, it is unlikely that SMNPHC
would be able fo establish that the Ameadments were undertaken with discnminatory intent.
Moreover, insofar as the Amendments simply attempt to treat all uses the same and not treat
Section 3 uses more or Jess favorably than other uses except as required by Section 3, we should
be able to argue that the Amendments make changes seeking uniformily, constsiency and general
applicability, all of which militaie against a finding that they constitute evidence of intentional
discrimimation.

in order to establish disparate vmpact, SMNPHC would have to prove that the
Amendments will either directly or indirectly result in precluding SMNPHC from using the

“Diedicared to exeellence in public service ™
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Property for the use proposed. State law eavisions a review by Jocal government and sets limits
on what 2 municipality may requdre of these types of uses pursuant to Section 3. The fact that
the Town has chosen to devise a method by which it may provide a uniform system of site plan
review, without precluding the use, can hardly be argued to have a disparale impact. At most it
may be an inconvenience, one that is bome by all individuals or entities sesking a change of use
in the Town. As noted in my October 24 letter to the Attomey General, 1t also is important that
ihe site plan review process set forth im the Amendments is in connection with the issuance of a
building permit, not with the issuance of a special permit A special permit process by definition
15 drscrefionary and much more likely to be deemed 1o constitute a violation of Section 3 as
applied.

Finally, it is also unlikely that SMNPHC, under the facts s they currently exist, would be
zble lo establish that waiving all zoning requirements without any form of review is a
“reasonable accommodation.” “An accommeodation is reasonable if it does not cause any undue
hardship or fiscal or administrative burdens on the municipality.” See Granada House, slip op. at
7; see also Rakuz v. Spunt, 39 Mass. App CL 171, 176 (1995): Peabody Properties. Inc. v.
Sherman. 418 Mass. 603, 608 (1994). In the current instance, SMNPHC has demanded that the
Town not apply any aspect of local zoning to its use of the Property. SMNPHC mitially failed to
provide the Town with the necessary information to make a decision as to whether it met the
requirements 1o be considered a protected use pursuant 1o Section 3, and in fact continues (o
assert that it 15 in no way subject to any form of review under Jocal zoning. Insofar as the site
plan review will not result in precluding the use, SMNPHC is unlikely to persuade a court that
such an accommodation is reasonable. The Town should be able (o present probative evidence
that such an extensive and unnecessary waiver would undoubledly “undermine the basic purpose
1hat the zoning ordinance seeks fo achieve™ which is to provide some form of review for Section
3 uses to ensure compliance with “reasonable regulations” concerning bulk, dimensions, open
space and parking. Trustees of Tufts Collere v. Medford, 415 Mass. 753, 757 (1993). Assite
plag review prior 1o the issuance of a building permit will not result in a complete prohibition of
Tie proposed use on this Property, a claim by SMNPHC that is was defifed 2 reasoriable
accommodation should be able o be countered by the Town.

3(c). Is there validity to SMNPHC’s asseriions thai denying its application for failure
to comply with Jocal zoning requirements would be found by the courts as a
violation of Chanter 15187

The relevant text of Section 4 of Chapter 1518 states that it is unlawful “for any person
to directly or indirectly induce, attempt {o induce, prevent, or atiempt to prevent the sale,
purchase, or rental of any dwelling or dwellings . to handicapped individuals as identified by
the statute. A review of relevant case taw indicates that even if individuals recovering from drug
or alcohol addiction are determined to be “handicapped” within the meaning of Chapter 1518,
there 1s nothing to indicate that Section 4 of Chapter 1518 was intended to be applied against a
municipality. See Macone v. Town of Wakefield 16 Mass L Rptr. 506, 2003 WL 21960670
(Mass Super. Jul 16, 2003), aff"d, 62 Mass. App Ct. 1105 (Oct. 14, 2004) (unpublished 1:28
order). The lower court in Macone found,

‘Dedicated v excellonce in public commee”
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[IIn interpreting G.L. ¢ 1518, § 4, the court may look to the analogous federal
statute, however, the court is not bound by interpretations of the federal statute in
construing siate law. While, in this case, the courl may look to 42 USC § 3601 et
seq., the Fair Housing Act, for guidance, it is unclear whether the legislature
mtended G.L. ¢ 151B, § 4 1o apply to the interaction between a developer and a
municipality. . In construing the General Laws of Massachusetts, however, “the
word ‘person’ ordinanily does not describe the State or s subdivisions.”
Commonwealth v. Dowd, 37 Mass. App. Ct. 164, 166 (1594), Furthermore, G L.
c. 1518, § 4(13¥a) talks about the sale, purchase or rental of a dwelling. The
statute does not inclnde the words consiruction, licensing, or granting penmits.
The plain language of the statute refers o a buyer-seller relationship rather than
the developer-municipality relationship involved m this case  In the light of these
considerations, the court believes a significant question has been raised as 1o
whether the facts of this case present a cause of action under GL ¢ 151B.

Superior Court decision, slip op. al 2. The Appeals Court did not further address this finding,
other than 1o note that the lower court had accepied, without deciding, that such a claim could be
brought by the plaintiff against a municipality. See Macone v, Town of Wakefield, 62 Mass.
App. Ct. 1105 (Oct 14, 2004) (unpublished 1:28 order).

The conclusion that a claim pursuant {o Chapler 151B would likely be inapplicable
against a municipalily 1s further supported by a review of 804 CMR §2 01(2), which indicates
that persons intended to be covered by Section 4 of this chapler are.

Owners of single or multiple family dwellings, commercial space, or land
intended for such use; licensed real estate brokers, managing agents, lessees,
sublessees, or assignees of such dwellings, cormmercial space or land; those
having the right of ownership or possession, or right to rent, lease or sell, or
negoliate for the sale or lease of such dwellings, commercial space or land; agents
or employees of any such persons herein mentioned; or any organization of unit
owners in a condominium or housing cooperative.

The Attorney General’s Office has stated that Chapter 151B “makes 1t unlawful for an
owner, licensed real estate broker, or other covered person 1o refuse to rent, lease, sell, negotiate
for sale or otherwise to deny 1o or withhold {rom any person or group of persons such
acconunodations because of a disability ™ Fair Housing Rights For Individuals with Disabilitics
Mass. Atiorney General (1999, available at hitp/iwww ago stale. ma,us/sp.cfmipapeid=1633.
In view of all of the foregoing, 1 believe 1t more Iikely than not that a court would find that
Chapter 1518, Section 4 does not cover municipalities, as the courts typically “apply the plain
Taingiiage used it the statute when (hat language is unambiguous ™ ROPT Lid. Partnership v.
Katin, 43T Mass~ 6017603 (2000): Crenshaw v. Macklin 430 Mass 633, 634 (2000);
Commissioner of Revenue v, Cargill, Inc., 429 Mass. 79, 82 (1999},

“Dedicated to cxcellenee in pulblic service”
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CONCLUSION

Alihough 1t is likely that a court would conclude that the use proposed for ihe Properiy by
SMNPHC is a protected educational use pursuant to G.1. ¢, 404, § 3, 1 does not relieve
SMNPHC from compliznce with “reasonable regulations” conceming bulk, dimensions, open
space znd parking, or from site plan review, assuming site plan review is trigged under the
Amended By-Law  Individuals recovenng ffom drug and 2lcobol dependency have been
recognized as handicapped under federal law and are likely o be recognized as handicapped
under state law as well

Under the facis as they currently exist, and absest the provision of contrary evidence of
discnimination, it is roy opinion that it is more hkely than not that SMNPHC will be unable io
show that the Bulding Commissioner’s August 1, 2005 Denial of 1ts apphcation for a change in
use indicates discriminalory intent, disparate impact, or that the Town failed to make “reasonable
accommodations”™ for its use. Based on the information provided o date, 1115 my opimon that it
is more likely than not that SMNPHC will be unable {o pursue 2 claim under G1. ¢ 1518,
Section 4 against the Town, as the language of that statutc does not appear 1o have been intended
to be applied to municipaliies.

1 hope this opmion is of assistance 1o you. Please let me know il you bave any questions
or need any additional follow-up. Thank you.

SIS T4 Mo o) M ildelin en SVNFRC Building Peomi Denial and Appeal (600-107)

Dicdicated ro excellence in public serviee™



Exhibit 32



TOWN OF FRAMINGHAM

Inspectional Services Division

Department of Building Inspection
Memoerial Building, Room B-10
150 Concord Street
Framingham, Massachusetls 01702-8368

Joseph R. Mikielian, C.B.O. Telephone: 508-620-4838

Building Commissioner Fax: o .508-6284362
Director of Inspectional Services Email:  building.dept@framinghamma gov

December 2, 2005

James D. Hanrahan, Esq.
Bowditch & Dewey, LLP

161 Worcester Road
Framingham, MA 01701-9320

Re: 517 Winter Street — Proposed Change of Use Permit
Your Letter of August 19, 2005

Dear Mr. Hanrahan:

This letter is in reply to your letter of August 19, 2005 (“August 19" Letter™). I
apologize for the delay in responding to your letter, but I was waiting for the Attorney
General’s response to the Town’s recent amendments to the Zoning By-Law and the Zoning
Board of Appeals’ response to your appeal, before making a reply. In your August 19" Letter,
you provided further information on South Middiesex Non-Profit Housing Corporation’s
(“SMINPH(’s”) proposed change of use of the property at 517 Winter Street as a non-profit
educational use group facility. Although your letter provides more specific details on the
intended use of the facility and provides further information on those programs and services that
SMNPHC believes qualifies its use as “educational” within the meaning of G.L. ¢ 40A, § 3
(“Section 3), your letter did not address all of the reasons which resulted in the denial of
SMNPHC’s application

More particularly, to date, SMNPHC has failed to provide this Department with all the
requested information regarding compliance with the Massachusetts State Building Code,
specifically 780 CMR 3400 3. 780 CMR 3400 3 requires that “A change from any other use
group to a residential use group (R) or any alteration or change of occupancy within a
residential use group shall comply with the requirements of the code for new construction. . .
Although SMNPHC has engaged, an architect to prepare a stamped floor plan and provide the
required documentation for compliance with 780 CMR 3400 3 not all such documentation
including a labeled floor plan and a certification of the existing fire suppression system by a
Fire Protection engineer has been received by this office to date. AsIam sure you are aware,
even if the use is found to be an educational use within the meaning of Section 3, SMNPHC
must still comply with the requirements of the State Building Code, as well as all “reasonable
regulations” under local zoning concerning bulk, dimensions, open space, and parking. See
Trustees of Tufts College v. City of Medford, 415 Mass. 753, 757 (1993}

17
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Tage 2

On November 17, 2005, you submitted a proposed parking plan with 24 spaces
assuming a maximum of 40 occupants and a maximum of 14 employees. At SMNPHC ‘s
request we met with SMINPHC representatives on November 18, 2005 and identified the
“Number of spaces required” for a residential care facility at one per four (4) occupants plus
one per two (2) employees.” as well as the other requirements of the State Building Code
mentioned above 1 also requested an accurate floor plan and certification by a fire protection
engineer. The Planning Board must still review this proposed parking layout as part of the site
plan review process.

Even with the encouraging progress that has been made, 1 believe 1t is necessary for me
to respond to some of the assertions made in your August 19" Letter. There is no merit to the
claim that the Town’s initial denial of SMNPHC’s request for a building permit constitutes a
violation of the Federal Fair Housing Act. As set forth in the Town’s response to the Attorney
General dated October 24, 2005, a copy of which Town Counsel provided to John Perten of
your office, the process of amending the Town of Framingham’s Zoning By-Law had
commenced well before SMNPHC’s application was submitted and prior to any notice to the
Town of what type of use SMNPHC was proposing for its property. SMNPHC’s application
was denied for failure to comply with the State Building Code and reasonable local
requirements.

Additionally, submitting the use of the property 10 site plan review in no way precludes
the use of this property as a non-profit educational facility (assuming SMNPHC establishes that
the proposed use of the facility constitutes an “educational use”) within the meaning of the
Dover Amendment. Site plan review is an accepted method by which to impose “reasonable
terms and conditions” upon Dover’s practiced uses for the protection of the public. Y.D.
Dugout. Inc. v. Board of Appeals of Canton, 357 Mass. 25, 31 (1970). As you noted in your
August 19" letter some of the normally required submissions and studies for site plan Teview
may not be appropriate for review of a Section 3 use. You must, however, also be aware of the
fact that the recent amendments to the Town Zoning By-Law include a provision to allow the
Planning Board to waive some or all of the site plan review requirements of Section V12

Finally, there is nothing in the language of G.L. ¢. 151B that would support a conclusion
that the provisions cited in your letter were intended to be applied to a municipal government.
The courts of this Commonwealth have acknowledged, “[t]he plain language of the statute
refers to a buyer-seller relationship rather than the developer-municipality relationship . . the
court believes a significant question has been raised as to whether the facts of this case present a
cause of action under GL ¢ 151B.” See Macone v. Town of Wakefield, 16 Mass. L. Rptr. 506,
2003 WL 21960670 (Mass.Super. Jul 16, 2003), aff’d, 62 Mass. App. Ct. 1105 (Oct 14, 2004)
(unpublished 1.28 order). Itis very probable that if faced with this question, the courts would
find that “[i]n construing the General Laws of Massachusetts . . . “the word “person’ ordinarily
does not describe the State or its subdivisions.” Commonwealth v. Dowd, 37 Mass App. Ct.
164, 166 (1994)
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You further assert in your August 19" Letter that you believe that a number of measures
undertaken by this Department in relation to your change of use application go beyond the
typical requirements of the Building Department when presented with an application for change
of use from one use to another. Specifically, you assert that the involvement of Town Counsel
and notification to the Board of Selectmen regarding the issues you have risen in seeking a
change of use permit from this Department are not normal procedures and therefore constitute
evidence of discrimination. First, Town Counsel is normally involved in actions and activities
of this Department, whenever the need arises. This Department routinely asks for both formal
and informal opinions of Town Counsel, where the applicant has asserted particularized legal
rights, as SMNPHC has in this case. SMNPHC initially undertook a vocal public refusal to
comply with the normal process and requirements of local zoning and the routine procedures of
this Department SMNPHC’s actions and local reaction to those actions have necessitated the
more active (but certainly not highty unusual) participation by Town Counsel in this case. This
office has the right to consult counsel, just as SMNPHC has the right to consult you. Town
Counsel has found no case holding that the consultation of counsel may provide a basis for a
discrimination claim

With respect to the Board of Selectmen, the Selectmen were made aware of the actions
of this office as it would with any issue that had become an issue of public concern among
certain citizens in the community. Tt is the Board of Selectmen’s responsibility to appropriately
consider the future implications of such issues on the Town and its policies.

The Attorney General’s recent November 16, 2005 approval of the August 3, 2005
Bylaw Amendments in substantial part provides further support for the fact that there was
nothing illegal or improper in this Department’s conclusion that SMNPHC may have to
undergo site plan review that is consistent with Section 3 and with the Bylaw as amended. This
Department has not requested nor required that you to provide it with anything other than what
is clearly intended by both by the language of Section 3 and the court’s interpretation of that
language, as well as the Town’s site plan review bylaw as amended.

Please give me a call if you have any questions regarding the foregoing.

Joseph’R. Mikielian, CB O.
Building Commissioner/
Director of Inspectional Services
cc.  Zoning Board of Appeals
Planning Board
Christopher J. Petrini, Town Counsel
Mark J. Purple, Interim Town Manager
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Stop SMOC
www.smocingham.org

Saturday, December 31,

SMOC has deal to place ex-cons: Only a few people served under pact with DOC ’
2005

have been placed in Framingham

David McLaughlin 508-626-4338 Metrowest Daily News

FRAMINGHAM -- Social service agency SMOC has been helping ex-convicts for more than two years find housing
as part of a Department of Correction contract, which it won after touting its ability to work with dangerous criminals
like arsonists and sex offenders.

The contract, a copy of which was obtained by the Daily News, has come under fire for drawing former criminals to
Framingham by providing housing and other services to them. SMOC is headquartered in Framingham and owns the
bulk of its housing here.

"I think this exposes the fact that there is an underlying plan, a document... for designating Framingham as a place that
would be suitable for centering a large population of arsonists, sex offenders and criminals,” said Selectman Ginger

bsty.

Numbers provided by the state and SMOC, however, do not indicate the town has become a haven for those who
participate in the re-entry program. Since it began in 2003, only two people have been placed in Framingham out of
more than 500 referrals, according SMOC. The Department of Correction put the number at three.

"Framingham is not being inundated with inmates," said Diane Wiffin, a spokeswoman for the department.

Despite those figures, Police Chief Steven Carl said he is concerned about the contract, which he learned about several
weeks ago. Carl said the problem is the cumnulative result of local social service programs creating "a group of
individuals that raise eyebrows and cause concern for other people living in the community.

"A handful from the prisons, a big handful from other shelters and services coming into Framingham to our shelter, a
handful from a variety of other programs - 2 handful ends up being a bucketful pretty quick,” he said.

Indeed, a police survey presented to selectmen in November found that at least half of those staying at the wet shelter
downtown were from outside the Framingham area. About half the guests who provided reliable information also had
extensive criminal records, what Carl described yesterday as "historic criminal lifestyles."

And in its original bid for the Department of Correction contract two years ago, SMOC goes into detail about its
history of working with people with extensive criminal records. In its bid proposal, the agency notes that it has the
capacity and experience to provide statewide housing services to “serious, violent offenders.”

"Invariably, one finds throughout our continuum the presence of offenders using SMOC services and resources,” the
document states "We know for a fact that offenders make up a solid percentage of the individuals we serve. In some
programs they are the target population while in others the number is quite high."

The re-entry program is aimed at male inmates across the state whom the Department of Correction identifics as being
a high risk for homelessness upon their release from prison. The contract, set to run out in June 2006, is worth
$891,000 over the 3-year period

SMOC works with the inmates for six months after their release, ensuring they have stable housing and employment,
said Planning Director Gerard Desilets. It also works to connect them to other services they may need like substance-
abuse or mental health counseling, services that SMOC also offers to its clients.

10/17/2007
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Of about 500 referrals to the agency since the contract began, SMOC is handling about 220 active cases. Most of the
inmates return to the areas where they are from, Desilets said, with the bulk ending up in Boston and Springfield.

"Their fears and concerns about this contract being a conduit for the corrections system into the town of Framingham
is an alarmist and uneducated response,” he said.

The re-entry prograr, according to the DOC, is made up of six regions across the state: Boston, Worcester, Lowell,
Springfield, Fall River and Framingham. When asked how many ex-convicts have found housing in communities
around Framingham, Desilets said the number would "probably be very few if any "

In its bid proposal, SMOC highlights some of the "effective strategies” it has developed to help ex-offenders find
housing. If an offender can relate his criminal history “however extensive" to substance abuse, a landlord cannot deny
him access to housing, according to the proposal. Substance abuse is considered a legal disability under the Americans
with Disabilities Act

"SMOC Housing Specialists have also developed creative housing search techniques to address high-risk, difficult to
place offender subgroups, for example arsonists and sex offenders,” the document states. "Housing Specialists were
forced to develop these techniques for these specific subgroups when the ADA and advocacy were either unsuccessiul
or not pertinent to the offenderd€™s case.”

Peter Adams, a member of the neighborhood group Stop Tax Exempt Private Property Sprawl, which is fighting 2
SMOC project on Winter Street, criticized the "secretive” way the contract was awarded that prevented the public from
commenting about it

"What concerns me is not that the ex-cons are getting help. They need help, and they€™re more likely to re-offend if
they dona€™t get help," he said. "What bothers me is the fact that again until I see the numbers IA€™m going to
believe that Framingham is going to be the Iub of this region and receive a disproportionate share of the offenders.”

Wiffin, the DOC spokeswoman, said all the regulations pertaining to procurement and public advertising were adhered
to.

Send comments to: B hjw2001 @ren.com

Stop SMOC
www.smocingham.org
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values. "Much of the subcommittee's report focuses on whether the programs have affected homeowners’ property values.
The group looked at changss in the assessed values of properties near such programs. In some ciasas, such properties saw
below-average increases in values in recent years, the report said.” The paper then quoted SMOC's Jerry Desilets as saying
*thare have been a number of credible studies that show . . . that the siting of social-service programs have not had a
negatlve impact on property values.” Desilets' statement was highly misleading and we presented the Globe with contrary
avidence, but heard nothing back and there was no followup article.

January 9: Police Chief Steven Carl called for the SMOC wet shelter to ban sex offenders, as other shelters have done
recently. Several months ago, the Middlesex Human Service Agency in Waitham banned Level 3 offenders from its shelter,
and in August, the Housing Assistance Corp. banned all "known sex offenders” from Its sheiter in Hyannis. The MetroWest
Daily News reported that "Framingham had 22 Leve! 3 sex offenders, or those most likely to re-offend, as of Friday, several
of whom are homeless and give their address as the Irving Street shelter. There were 86 Level 2 offenders. Soclal service
agency SMOC, which runs the emergency shelter, says it will not institute a ban like shelters in Waltham and

on Cape Cod.”

January 5: The MetroWest Dalty News reported that the Framingham Police Department survey "aimed at finding out why
there is an increasing number of the most dangerous sex offenders moving to town found that several came here even
though they had no ties to community while others could not even be tracked down. At least four of the 19 Level 3 sex
offenders at the time of the report had no connection to Framingham before their offenses, aceording to their
interviews with police Others lived here when they cornmitted their crimes or had lived in Framingham previously. [.. ] Two
sex offenders told police they were sent here by the state's Parole Board when they were released from prison. Another said
he came to Framingham on the train to stay at the shelter downtown because the Pine Street Inn in Boston was full.” They
reported on a man convicted of rape and abuse of a child who was living In Boston after his release from prison but "was
sent to Framingham by the Parole Board after he violated his parole twice in Boston.”

December 2005

December 31: In a front page article, the MetroWest Daily News revealed the existence of a secret contract between
SMOC and the Department of Correctlons to find housing for dangerous criminals who were drug users. "In lts bid proposal,
SMOC highlights some of the ‘effective strategies’ it has developed to help ex-offenders find housing. If an offender can
relate his criminal history ‘however extensive’ to substance abuse, a landlord cannot deny him access to
housing, according to the proposal. Substance abuse is considered a legal disability under the Americans with
Disabiiities Act. SMOC Housing Specialists have also developed creative housing search technigues-to address high-risk,
difficult to place offender subgroups, for example arsonists and sex offenders.”

pecember 14: A STEPPS "Enough is Enough” sign appeared in 2 Wall Street Journal article entitled "Towg Reslists
Expansion of Antipoverty Agency," which quotes STEPPS member Chris Titcomb as saying. "They're taking out tax money
to do something that will bring dewn the value of my house." Although there were numerous technical errors in the article
- for instance, the article asserts that a Planning Board decision is "expected soon" although SMOC isn't even on the
agenda yet -- It is encouraging to see this struggle between the town and the social service industry drawing national
attention

December 9: The Metrowest Jewish Day Schogl purchased 159 Prospect Street, a magnificent turn-of-the-century mansion
sited on @ 10.25 acre parcel, for $1.6 million. The property, located about 1/2 mile from Route 9, will be the schoot's future
home. The school's Mariene Aron said "It is the school's intention to keep the home and add on to it or site anather building
on the lot."

Pecember 7: A Special Town Meeting passed two new zoning bylaws, one of which tightened up the August bytaw change
which was partially overturned by the Attorney general on Novernber 17. This removes some loophoies and makes it more
likely that a nonprofit buying, building, or changing a property will trigger a site plan review at the Planning Board.

November 2005

November 22: SMOC withdrew its appeal from the Zoning Board of Appeais. Z8A chair Phil Ottaviani read a letter from
Bowditch & Dewey, SMOC's law firm, which read (not an exact transcript}), "In light of the Attorney General's decision, we
would like to withdraw our appeal of the Building Commissioner's denial of our change of use for 517 Winter Street.” Of
course, this is just @ cover story -- SMOC's appeal had nothing to do with whether or not the lfaw was valid. They wanted to
he exempted from the law, meaning that the appeal assumed the law was valid. SMOC's lawyer said that they would
prefer a withdrawal without prejudice. Susan Craighead so moved, Richard Paul seconded, and chair Phil Ottaviani veted
yes and announced the motion passed 3-0 The withdrawal of SMOC's appeal means that they will almost certainly not file
a lawsuit and will instead comply with the new town bylaw requiring them to appear before the Planning Board for site plan
review. This is not a penacea, of course. The Planning Board's purview is limited, and while they may require things of
SMOC that are outside their purview, SMOC's compliance is not guarantsed, and a lawsuit rnight still be filed For more on
this, see "What does SMOC's ZBA withdrawai mean for the future?

November 17: The Massachusetts Attorney General’'s Office has approved Framingham's new by-law requiring Dover
amendment cases to underge site plan review with two minor deletions today. The AG removed the amendment regarding
frontage, as weli as iessening the amount of parking required to trigger site plan review. This means that SMOC wili have to
appear before the Planning Board and answer questions regarding their plans for 517 Winter {uniess they choose to
challenge the bylaw in court, which could take years and be an expensive loss for them). It aiso means they will not be able
to "sneak in” any more such shelters Soclal Service providers will now have to face at least some public scrutiny.

nNovember 16: The MetroWest Dally News reports that the wet shelter was home to more putsiders than pgople from
around Framingham in a recent analysis ("Wet shelter draws_from outside Framingham” by David Meclaughiin). The article

§/25/2007 5:48 PM
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Subject Re: Mass. Dept Of Corrections and SMOC - Coming to
Date  Mon, 02 Jan 2006 15:36:38 -0500°  ~~

[Part 1 text/plain US-ASCII (4 7 kilobytes)] (View Text in a separate window)

Thus spake JANETLEOMBRUNO@aol com, circa 12/31/2005:

> | am responding to Dave McLaughlin's front page story today about SMOC's
> contract with the Dept. of Corrections placing criminals in Framingham. [...]
> It seems to be some what of an instructional manual to find housing for the

> hardest to place criminals. Why are we surprised they end up in Framingham?

According to the article, SMOC said they had only placed two serious
offenders in Framingham. The DOC said three. (I'm glad their record keeping
is so good!) But I think the key word there is "placed" -- remember, once
they're placed, they fali off the radar as far as the state is concerned.

What's fo stop SMOC from "placing” sex offenders and arsonists in, say,
Springfield, and then bringing them to Framingham for one of their
world-farnous drug programs?

SMOC, after all, has its headquarters here and the majority of its many real
estate holdings here. They have long touted the benefits of having all their

services in the same vicinity. Why should we believe them now when they
suddenly say they aren't concentrating their new clients here?

According to SMOC's bid, their "Housing Specialists have also developed
creative housing Search techmiques to address high-risk, difficult to place
offender subgroups, for example arsonists and sex offenders.” In other. . .
words, they have found landlords that do not require CORI checks {and who
are presumably over insured). Why should we believe that these landlords are
not primarily in the Framingham area?

I think the people of Framingham are concerned with where the arsonists and
sex offenders end up, not where they are "placed.”

ft's also interesting that SMOC has long denied that their programs
influence crime in Framingham and decried the characterizations of their
clients as criminals. Now we have evidence of SMOC actively pursuing
criminals as clients What are we to make of this?

http://steveo.syslang net/cgi-bin
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> am sick and tired of hearing that SMOC helps many other people too. We
> know that. We have NO problem with that. I am just done with helping

> criminals and drug addicts find loopholes in the ADA and other such laws
> meant to help people with real disabilities.

Thank you so much for saying that, Janet! One of my biggest criticisms of
the curTent state of the law in this area is that recovering drug addicts

(and it is absurdly easy to become legally "recovering") are afforded the
same "disabled” status as veterans whose legs were blown off in a war or
folks who were bora blind.

These voluntarily disabled people are more than a "loophole” in the law,

they are walking insults to the truly disabled and water down the word
"disabled"” just as the Dover Amendment waters down the word "educational.”
The more you learn about these laws and the way they can be taken advantage
of, the more you become suspicious every time you hear the words "disabled"
and "educational.”

> SMOC has to be accountable and listen to the majority of Framingham
> residents. It is quite clear they have no intentions of doing that.
> After seeing that the contract is worth $891,000, I can see why.

SMOC is a big business -- this is why I call them and similar businesses the
"social service industry.” SMOC is the biggest social service provider in

the region at $50 million a year, so [ doubt it's the piddling amount of

less than a million dollars that interested them. No, this contract with the
Department of Corrections is, for SMOC, a way to acquire new clients and
therefore continue to grow. After all, once SMOC has found the drug addicted
sex offenders housing, they can move them into other SMOC programs, getting
them food, clothing, medical care, counseling, and drug treatment. That's
where the real money will come in.

As for the contract itself, what bothers me is the secrecy. I criticized the
state for this in y interview with McLaughlin, but all it warranted in the
article was a mention that I disliked the secrecy. The DOC spokeswoman
responded that "all the regulations pertaining to procurement and public
advertising were adhered to." So how do we square that with the fact that
Framingham Police Chief Steven Carl "said he is concerned about the
contract, which he learned about several weeks ago" (from Esty)?

Obviously, the state's regulations pertaining to procurement and public
advertising are inadequate if the police chief only learns about the DOC
contracting with a Framingham company to place dangerous criminals from a
third party!

[n the old days, the state provided services like this, and when it placed a
program, there were public hearings and accountability. Now the state
outsources these services, and obviously the accountability has been
outsourced, as well -

hitp://steveo.syslang net/egi-bin/e = = Lo oo
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Subject Re: Channel 5 News Report
Date  Mon, 15 May 2006 09:34:01 -0400 (EDT)

[Part 1 text/plain US-ASCII (1.9 kilobytes)] (View Text in a separate window}
On Sunday, May 14th 2006 at 23:49 -0400, quoth Janice Skelley:

=>0n Sunday night, 5/14, Channel 5 aired a huge report (right after all

=>the flood news), about sex offenders and those being released from
=>prison, and how they are being filtered into the Framingham and
=>Worcester shelters Jim Cuddy was interviewed and it was a blunder for
=>SMOC. SMOC was sited by State Rep. Spellane from Worcester as being a
=>corporation that is out for the money and totally deceptive. The whole
=>news report was indicative of what we've uncovered, and was amazingly
=>aware of SMOC's motives.

Thank you Janice. There's another interesting facet to this scandal. (And

by the way, I do view this as a scandal ).

The Dept of Corrections is the maker of the contract to SMOC to troll the
prison system to look for arsonists and sex criminals to bring to

Eramingham and Worcester The value of the contract (if I remember it
correctly from the news report last night) was around ~$890K. (Someone
correct me if I'm wrong.) There were two things that caught my attention
Thing One was that the contract expires in June (tick tick tick) and Thing
Two is that there is zero accountability for SMOC to demonstrate
performance on the contract. i.e., if they place people or don't, the DOC -
has no way of knowing. And on top of that, not only does the DOC not know
what SMOC is doing, but WE do not know either.

I would like to ask our three State level representatives to help us to
prevent this contract from being renewed. I ask this as a Framingham
resident who does not want to see more rapists and arsonists being brought
into our town In addition, I also ask this as a tax payer of the State

of Massachusetts who does not want to see money being wasted on badly
engineered, single bid, inherently corrupt contracts.
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Subject SMOC thoughts
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[Part 1 text/plain iso-8859-1 (3.2 kilobytes)] (View Text in a separate window)

All,
In reading Satarday's lead story in The News, some thoughts come to mind. Inno particular order:

--If I read where Jim Cuddy refers to "our clients" one more time, I'm going to throw a brick into his wet shelter. His
referring to drug addicts, drunks, and sex offenders as "clients" makes me think that Cuddy is snorting up some of his
clients' blow, washed down by a quart of Jack Daniels, while enjoying every minute of it.

--It is my understanding that SMOC has a list of local landlords on hand, ready to rent apartments to whatever trash
SMOC can dredge up out of society's gutters. Having been a landlord in the past, I will uneguivocally state that a
fandiord's first three concerns are getting the rent on time, getting the rent on time, and then getting the rent on time. As
jong as the checks clear, most landlords are not too concerned about their tenants’ past. Granted, I never had any SMOC-
type clients or similar human waste as tenants, although I did have a couple of lulus who ate up some valuable time of
mine while costing me a few bucks. But if SMOC can guarantee rent to a SMOC-friendly landlord, said landlord could
absolutely care less if his/her rent is, in part or in full, your tax money. In fact, many landlords like getting your tax
money as rent, as it's guaranteed, and the checks will never bounce. (I personally would never have accepted a SMOC
client or welfare queen for a tenant,
and that is hardly a unique sentiment amongst landlords, but that's a conversation for another time), Where SMOC's
income is derived from Social Service contracts, all of that money comes from what we pay to Beacon Hill at a 5.3% rate

every paycheck.

--Many of the clients have, as stated in the story, "extensive criminal records”. I doubt that any of us are stupid enough
to think that their criminal record will come to a screeching halt once they enter SMOC's domain. SMOC, of course, doe:
not care about that, as further criminal acts by their present day clients will insure SMOC of a future client base.

~-"SMOC housing specialists have also developed creative housing search techniques to address high-risk, difficult to
place offender subgroups, for example, arsonists and sex offenders”. As is typical of stories in The News, this portion of
the article ends right there, and fails to explain what the hell this means in terms of sex offenders--dammn, | mean
CLIENTS--being placed wherever SMOC sees an opening. Again, refer to my point above regarding the SMOC-friendly
landlords No such landlord is going to care about renting to a sex offender as long as these losers are accompanied by a

monthly rent check.
Don't believe Gerry Desilets for one second when he states that this SMOC contract is not a conduit for more of

http://steveo.syslang net/cgi-bin/t . : 10/19/200°
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TOWN OF FRAMINGHAM

Inspectional Services Division

Department of Building Inspection
Memorial Building, Room B-10
150 Concord Strect
Framingham, Massachuserts 01702-8368

Joseph R. Mikielian, C.B O. Telephone: 508-620-4838
Director of Inspectional Services/Building Commissioner Fax: 508-628-1362
Email:  Building Depy@FraminghamMa.sov

February 7, 2006

James D. Hanrahan, Esq.
Bowditch & Dewey, LLP

161 Worcester Road
Framingham, MA 01701-9320

Re: 517 Winter Street — Proposed Change of Use Permit
Your Letter of January 11, 2006

Dear Mr. Hanrahan:

This letter is a reply to your letter of January 11, 2006 (“Jamary 11" Letter™). In that
letter you requested further clarification and information regarding South Middlesex Non-
Profit Housing Corporation’s (“SMNPHC’s™) proposed change of use of the property at 517
Winter Street as a non-profit educational use group facility.

~ As you state and in accordance with Section IV. [.(4).(a) of the Town of Framingham
Zoning By-Laws, prior to SMNPHC filing of an application to the Planning Board you should
submit a draft application to the Building Commissioner and he shall advise the applicant as to
the periinent sections of the By-Law.

Since your atiached background material and letter of January 11, 2006 represents a
drafl application as required by the By-Law ] refer you 1o Section IV.1.2.c and 1V .].2.d, as most
recently amended and which specifically requires a site plan review by the Town of
Framingham Planning Board '

Regarding your request that | make a formal determination that the proposed use is a
non-profit educational use before it can be referred to the Planning Board. | believe this request
is no longer relevant since the amended by-law does not refer 1o any such type facility or imply
that such a facility is to be treated in any unique or special manner As you know, any language



2

that previously gave special status 1o a non-profit educational use (G L. ¢. 40A, Section 3) use
was deleted from the Town of Framingham Zoning By-Law.

~ As 1stated in my December 2, 2005 response you submitted a proposed parking plan,
attached to your application, with 24 spaces assuming a maxirnum of 40 occupants and a
maximum of 14 employees. At SMNPHC ‘s request we met with SMNPHC represeniatives on
November 18, 2005 and identified the “Number of spaces required” for a residential care
facility at one per four (4) occupants plus one per two (2) employees.” As well as the other
requirements of the State Building Code mentioned above for an accurate floor plan and fire
protection. The Planning Board must still review this proposed parking layout as part of the site
plan review process required pursuant to Section I'V.1. 2. ¢ and d, which requires site plan
review for a change of use.

You also state that a certification of the existing fire suppression system by a Fire
Protection Engineer is still pending and a further requirement before a building permit can be
issued. We have not received 1o date any further correspondence from your engineer.

Finally, in your January 11 letter, you ask for my some guidance on two other issues
related to your Planning Board site plan review application

1. Whether or not a 35- day review period by Town Departments 1s necessary or
appropriate for this particular site plan review.

2. What schedule of administrative fees is appropriate for this application and subsequent
site plan review by the Planning Beard?

In both issues, I can only refer you to the Planning Board Adminisirator, since as the
Building Commissioner my jurisdiction is hmited to the State Building Code and enforcement
of the Town Zoning By-Laws and not the administration of site review procedures of the
Planning Board or any fees collected by this independently elected Town Board.

Please give me a call if you have any questions regarding the foregoing.

Very truty yours,

Desh W“/

Joseph R. Mikielian,
Building Comnusszoner/
Director of Inspectional Services

ce: Zoning Board of Appeals
Planning Board
Chnistopher 1. Petrini, Town Counsel
Mark J. Purple, Interim Town Manager
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MEMORANDUM
To: Christopher ] Petrini, Town Counsel
From: John W Grande, Planning Board Director /L -
Date: February 23, 1006

Re:  Site Plan Review Process for Dover Amendment-Protected Uses (517 Winter Street)

South Middiesex Non-Profit Housing Corporation (SMNPHC) has filed an application for Site
Plan Review Approval with the Planning Board. The following are procedural questions relating
1o this first review of a Dover Amendment-protected use under the recently adopted amendments
lo the Zoning By-Law for Site Plan Review. Please provide legal interpretation to which
elements of the review process the applicant is subject. =

SMNPHC is assuming protection under the Dover Amendment, stating that they conform to both
the requirement thal it is a non-profit entity and also that the primary use is educational.
Materials submitted in the application support this claim. Is this sufficient proof of their status?

The application triggers major site plan review under IV 1.2.d (pending Attorney General
Approvai):

d } any substantial improvement or substantial alteration or change in use of an
existing structure or group of structures which results in the development,
redevelopment, reuse, change in use or an increase of 3,000 sguare feet of gross
floor area or requires 5 or more parking spaces or an off-street loading facility,
when any portion of any lor or parcel of land on which said structure or use is
Jocated in or lies within 200 feet of a residential district, shall be subject to this
Section 1171 iniis entireny. '

Oydinarily this provision reguires an applicant to satisfy all of the Developmeni Impact
Assessmenis and corresponding Development Impact Standards.  However, according 1o the
Ailorney General's letier dated November 16, 2005, it would appear that Dover Amendment-
protected uses, such as this application, are subject only 1o “reasonable re frlgtions ertaining to
bulk and height of structures, vard size, lot area, setbacks, open space, parking, gnd building
coverage requiremenis (M G L. c. 404, §3)7 Should this language thenbe inte ,r/eted 10 mean
that the provisions normally required under Major Site Plan Review are n wapgzcable in these
cases? If so, would the applicant be required o request waivers for the customary requirements




February 23, 2006
PPope 2

and is a statement of their exclusion due to Dover Amendment status sufficient (as included in
the Application Supplement)?

The applicant intends to only submit a Parking Plan illustrating the increase in number of parking
spaces, so as to comply with that aspect of the eight “reasonable regulations” as referred to
above. Other site plan review content requirements are omitied from the plan, which could be
interpreted as relating to those eight regulations, include for example:

o IV 15a1. - Topography of the property

s IV15a7 -“Location, size, and type of materials for surface paving, curbing and wheel
stops.” -

e TV15a8 -“Localion, dimension, type and quantity of matesials for open space, planting,
and buffers where applicable ”

e 1V.15a10. “Polar diagram showing direction and intensity of outdoor lighting, indicating

fixture height, location, type of lighting and warlage ™

IV i35 2.12. Planning Board Signature Block

IV.1 5b, Landscaping Plan

Which requirements of Section IV.1 Site Plan Review are 1o be considered relating 1o the
Attorney General’s eight regulations and therefore should be required from Dover Amendment-
protected uses for review? The project does not propose to alter the existing structure, yard, lot,
setback, open space or coverage, bringing back up the questions on waivers.

The applicant has paid the fees as would be required under Major Site Plan Review, however is
not required to comply with the entire process usually allotted for those projects. Should the fee
schedule be revised 1o incorporate this new category of project review?

The customary process of Site Plan Review allows for a 35-day review period by Town
Departmenis prior to public hearing. Should the Board follow these procedures for Dover
Amendment-protected projects as well? The applicant questions whether the 35-day time period
is necessary when being reviewed against only the eight dimensional requirements rather than
Section 1V 1 in its entirety

Youw guidance on scoping the proper review process for these Dover Amendment-protected
cases is appreciated and will help to establish procedures for subsequent applications.

SARLANBIVSPR-OSPAS )7 Winter SiTown Counsel Lener03 232000 doct
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Toseph Mikiclian, Building Commissioner
Eugene I Hennedy, Senior Planner

(Venna 1. Sheveland, Fsq., Petrini & Assaciates, P C
Dater  April 6, 2006

1e: Response to Questions Regarding Site Plan Review Pursnant to Section V.12, of
the Zoning By-Law ns Applicd to G.L. ¢ 404, 8 3 (Dover Amendment) Uses,

INTRODUCTION
This memaorandum is in response Jay Grande™s February 23, 2000 rnemorzndary

ronuesting that 1 provide the Planning Board with guidance s 10 vehat pordons of siie plan
rey e can be ap})]icd 1o G.L e 404, § 3 (*Section 37 or “Dover Amendment’™) uses. Your
questions aie speciiically celated 1o the recent submission by Scuth !&'ficigligsc'x Non-Profit
Heousing Corporation (CSMNPHCT) relative 1o 517 Winter Street requesting waivers from
compliznce with the normsl requirements for major site plan review as required by Section
1V 1 2d.of the Zaning By-Law. Ordinarily this provision would require an applicant 1o savsly
a1l of the Development Impacl Asseisment and corresponding Development Impact Standards.
Hawouer, Section 3 and relsted case faw ablishes limits s 1y what tvpes of local zoning

reauirements mas be applied w Dover Amendment uies
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You specifically have asked that I address six questions. The {irst three questions are
predominately substaniive in nature and include the following: (1) Should the languege of
Section 3 be interpreted to mean that the provisions nermally required under Major Site Plan
Review are not appliczble in these cases; (2) Are the stataments provided by the applicant in its
application in the current instance sufficient to malke the determination thet they are a Section 3
use; (3) Which requiremments of Section V.1 Site Plan Review should be considered pursuant 1
the limitations identified in Section 3 and by the Attorney General? The remaining three
guestions are procedural in natwre: (4) Should applicant be required o request weivers {or the
customary requirements; (3) Shouid the fee schedule be revised o incerporate a new category of
project review; and {6) Should the Board follow the normal 33-day review period by Town
Departments prior 1o public hezring since the review is mere narrow than would be required by
Section IV 1L in s entirety?

I. Should the language of Seclion 3 be taterpreted to mean that the provisions
normally required under Major Site Plan Review ave not applicable tu these cases?

In directly nddressing the issue of the application of site plan review to Dover
Amendment uses, the Appents Court recently reiterated the now well established legal principle
that site plan review must be limited to the purpose of the “regulation” of a permined vse and
does not include the discretion 1o issue cutright denial of the proposed use, which is especially
arue when applicd te Section 3 uses. Sec Calhoun v, Zoning Bd. of Appesls of Wellesley, 64
Mass. App.Cu 1707 (20053 (Unpublished | :28 Decision), citing to The Bible Speaks v. Board of
Appesls of Lenoy. 8 Mass App CL 19, 32-33 (1979).  Although the Dover Amendment bars
the adoption of a zoning ordinance or by-law that seek to prohibit or restrict the use of land for
educutional or religious purposes, it contains the proviso that a municipality may adopt and 2pply
reasonsble regutations conceming the bulk and height of structures and in determining yard
sizes, lot area, setbacks, open space, parking snd building coverage requirements, for the land
and structures for which an educational use is proposed. See G L. c. 40A. § 3; scc also Trustees
of Boston College v. Boerd of Alderimen of Newion, 58 Mass. App. CU 794, 798 (2003).
Significantly, the Supreme Tudicial Court has held that local regulations addressing bulk, height,
etz are “presumptively valid under the proviso to the Dover Asmendment.” Trustees of Tufis
College v. Medford. 415 Mass. 733, 765 (1993)

The Appesals Court has clearly Stated that “the probable effects of the use on (such fuctors

55) .. changes in the number of legal residents, . increases in municipal service costs,
changes in 12y revenue, . lend erosion or loss of tee cover, . character of surrounding

neighborhood, . master plan of the town, . {or) any pertinent regions! plans.” are
inappropriate considerations under Section 3. The Bible Speaks, 8 Mass App Ct et 32
Additionally, the Appeals Court indicated in The Bible Speaks that requiring municipz} service
and fiscal impact assessments are not within the enurnerated proviso language of Section 3 and
Urerefore such requirements are nol appropriately applied 1o Dover Amendiment uses. id. az 31-
32. 1n view of the existing case law, the protections afforded Scction 3 uses preclude fequiring
an applicant to meet the requirements for Fiscal Impact and Community Impacl Assessment and
Standards under Major Site Plan Revies

Dedicated 10 sxcellence in pubhc service
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Based on the facts as presented in esch individuel sppiication, it might be reesonsble o
require cosmpliance with the Trafhic or Environmenial Jmpact Assessment and Swandards of
Najor She Plan Review. Both the Supreme Judiciel Court and the Appeals Court have
acknowledged that at least traffic and wetland issues are possible legitimate concerns thel could
support the enforcement of local regulations. See Trustess of Tufis Colleoe v, Citv of Medford.
33 Mass. App Cr 580 (1992); Trusices of Tufts College, 415 Mass. at 755 (although wailic
appears Lo be typically considered in conjunciion with setback or parking requirements); The
Southerm Mew Eneland Conference Associziion of Seventh-Dav Adventists v, Town of

wrlinzion, 21 Mass App. Ct. 701 (1986) {statutorny prohibition against local zoning law
regulating of restricting use of land or stuctures Tor religious purpose did not exemyl religious
wse from lawiul wetlands conuol under lecal zoning b

e
yiaw.

Therefore, determining what provisions of sit plan review are applicable in reviewtug
Section 3 uses will vary sccording to the facts provided by the applicant. The Planning Board
chould make it clear to the applicent that their responsibility will be to establish that (1) the use Is
a quelified Section 3 use {as Aescribed further below), (2) indicate which provisions of sile plan
review the zpplicant believes should be waived, and (3) provide a detsiled explanaiion as ta why
those provisions do not apply to their propased use based on the Tacts as presented by the
applicant. It should notbe encugh 1o merely staie that beeanse they are & Dover Amendment use
the provision in question docs not apply.

2. Arethe statements provided by the spplicant in its application in the current

iastance suifficient (o make the determination that they nre a Sceltion 3 nse?

[n keeping wilh the sequirements sssociated with any request far site plan review, it
should be expected that the burden in regards to whether tie proposed use is a protected Section
2 nss should le with the appiicant. In erder to qualify for protection under the Dover
Amendment, SMNPHC must show that {1} 1t qualifies as a non-profit educational corporation
and (2) its proposed vse of the Property is for educetional purposes as defined by relevant case
law, A showing under the first of these two requirements is relatively easily done and requires
no more than providing the Town with praof that it is a corporation and its Ariicles of
Organizstion permit it 10 engage in cducational activities. Educstional activities must be sialed
ate purpese of the nonproii corporation, but they do not need © be the primery
Sec Gardner-Athol Area WMentsl health Ass'n v, Zoning Bd. of Appeels of Gardner,
200 Mgse 12, 15-14 (12873 Inany opinion, SMHPH (> has already provided the Town with the
reawred documeniation and herefnre mests the {irst oriferia, based on is correspondence Wil

Thie second criterion, that the pr

pased use be an educational use, requires & more
complex analysis of varving and interbwined interpretations by the courts. In evaluzting this
eriteria, the courts have used a variety of wets, inciuding their awn (somewhat nebulous)
definitions of education, dictionary definitions of educaiion, and even considerations of whather
Uhe proposed Tacility meets the requirernents for 123 exemplions under GL.c. 59,535 Ser.c.4.
de Inspegion of Borgester v Worgegter Lvnamy, 1Y Mass, App Cr 97,97

bae been long recognized in e couns of his

Coammorwealh an s broad and




April 6, 2006
Page 4

comprehensive term™); Whitinsville Retirement Society v, Tovn of Moerthbridec, 384 Meass, 757,
759 (1965) (“{Alccording to cne of Webster's definitions, [educaton] is %o prepare 2nd fit {or
any calling or business, or for activity and usefulness in life! Education may be particularly
directed to either the mental, moral, or physice] powers and faculties, but in its broadest and best
sense it relates to them alf); Harbor Schools v. Bosrd of Appeals of Haverhill, 5 Mass. App. Ct.
600,603 (1877) (educetion means”the process of developing and training the powers end
capabilities of human beings. . . Bducation may be pariicularly directed to either the mental,
morsl, or physicel powers and fecuities, but in its broadest and best sense it relaies to them all™);
end Fitchburg Housing Auth, v. Board of Zoning Avnpeals of Fitchburg, 380 Mass. 869, 875
(1980) (Education is “the process of developing and training the powers and capsbilities of
human beings” and preparing persons for raetvity 2nd uscfulness in Life™).

The Supreme Judicisl Court has indicated that “the primary ¢r dominant purposc of the 0
facility {s]hould be educationel.” Whitingville Retirement Society v. Town of Narthbridge, 394
Mass 757, 760 (1985), ciling 1o Cummington School of Ars, inc. v, Board of Assessors of
Cummineton, 373 Mass. 597, 603 (1977). “Merely an "element of education,” provided not by a
formal program or trained professionals, but only informally gleaned from the interplay among
residents . . is not within the meaning of "educational purpose™ pursusntia G L. c 404, § 3.7
1d. at 761. Norwithstanding this caion, a facility may meet the requirernents of an ¢educational
use even if it consists of live-in accommodations, primarily serves adulis, the subjects taught are
not within traditional notions of scademic insumction, or the instruciors ere net certified by the

state. See Harbor Schaobls, supra. 5 Mass. App. CL at 603; Fitehbure Housing Auth., supra, 380
Mass ot 873,

Based on what SMNPHC has provided to the Tawn to date, as well &5 what has been
offered in the spplication, it is arguable that the infonmation suggests that the primary purpose of
the factlity is for drug rebabilitation, not education. However, it is more likely than not that a
court would find that a significant component of SMNPHC’s proposed use is educational i that
it is intended to prepare its residents “lor activity and usefulness in life ¥ See Commissiones of
Code Inspection, 11 Mass. App. Ctat 99 The Land Court and die Appeals Court broadly define
“cducationa! uses,” 25 noted above. You altso should remember in the case of Framingham that
the Land Court specifically found that & methadone clinic with an ancillary counscling program
satisficd the Dover Amendmient requirement of én educational use. Seg Speetum Health Svs..
Inc. v. Fromingham Zoning Bd. of Anpeals, ¢ LCR 113 (2001).

In conclusion, aithough it is erguable that SMNPHCs proposed use of the Property is
primarily for use as a drug rehabilitation facility with only 2 sccondary educatienal purpese. it is

Lo,

my opinion that it is more likely than not thata reviewing court would find that the proposed use
of the Property 2s described by SMITPHC would constitute an edusationsl use within the
meaning of Section 3. In future instances where the applicant has not already provided so much
information to the Toun, 1 would advise that they provide the Towa with praof that itis a
corporaiion and that its Articles of Orgenizaiion prrmil it engage in educationz] activitics in
addition to the statement of the proposed use and supporting argument as o why the use meets
the rzquirements of Section 3.

“Dedicared 1o cxcellenze in public sermice”
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3. Which requirements of Seciion 1V.1 Site Plan Review should be considered
pursuant to the limitations identified in Scetion 3 and by the Attorney General?

As a building slready exisis on 517 Winter Street, which was construcied on the site
e fore the zdopdon of zoning by the Town, almast all of the above mentioned arces that may be
“rpaconpbly regulated” pursuant o Section 3, would no longer be within ths scope of regulation
by the Town. Even it dirmensional deficiencies existed, the property and the sssociated suuctiure
are within the protections afforded by G.L ¢, 40A, § 6, where no modification to the stucture is
proposed. '

Because this is a pre-exisiing swrocture, this Jirnits the application of siic plan revicw Lo
parking concems. “[Plarking, ns it affects physical conditions on and zround an educational vse,
is ¢ legitimate municipal concent and a proper subject of local zoaing regulation,” Trustees of
Tufls College, 415 Mass. 21 762 However, the cautien should be made that the lack of a parking
plan thet fully complics with Framingham's zoning requirements in &l respects would not
probaebly be supperted by the courts if uzed 1o probibit the use altogether Seg Spectrum Henlih
Sys. v Framipgham, sunra.

Whether the Planning Beard should require compliznce with the requirements for Traffic
Irnpuct and Environmentsl impact Assessment and Standards will apain depend on the facts of
cach individusl spplication. Hewever, 85 the outeome of 2 dispute over the spplication of these
two provisions 10 Dover A mendment uses would be uncertain, 1 would advise that they be
applied only if there is a supporteble concern regarding these 1wo arcas. Again, this burden
sciually les with the applicant and 3t should be siressed that if they can articulate & repsanable
argument ag 10 why ihey should not be applicd, these provisions should either be weived or
modified 1o fit the facts as provided.

4. Would the applicant be required to request waivers for the customary
requirements?

“[Ljocal officials may not grant blanket exernptions from the requirements 1o protected
uses . officials may, however, ¢n an appreprisic showing, decide that facially reasonable
zoning requirenienis conceming bulk and dimension cannot be applied (o an educational use
accupying a particuiar site because application of the requirements would improperly oullify the
profection granted @ the use, of hecause compliznce with the requirements would signifhcamtly
irnpede an educational vse, i cither instance withent appreciabiy advancing municipal
embodicd in the local zoning law = Campbell v, City Councijol Lyvan, 115 Mass. b
(1e93). “The quesiion ofthe reasonehlengss of a local zomt
propased exemph use, will depe

nd on the partiouler (acts of cach case” id

=D erpyusge ince] zoning laws ore inicnded o be uniformiy spphizd, an [epplicanti wiil bear
the hurden of proving that the laca] requirements &re unreasonabie s applied @ s prepesed
project.” Rosersy T_Q}}Q'_‘;ﬁ_}lh!_@_ﬂﬂl:)”; 432 Mags 374, 383 (2000); Perrucet v, Board of App

4135 Wiass.

ol Westovgod. 45 Mass App CLB1S, 825 (1998);
oy

772, 779 9 (1883 A applicent may be able

sonable
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regulations to its property if it can dernonstrate that compliance with these requirermnents would
“substaniizily diminish or detract from the uselulness of a proposed structure, or umpalr ths
character of the institation's campus, swithout appreciably sdvencing the municipality’s legitimaie
concerns.” Id.

Case law strongly supports the conclusion that it is the applicant’s burden to demonstrate that
cornplience with appliceble reasonable regulations would "substantially diminish or detrsct from
the usefulness of a proposed structure, or impair the character of the institution's {facility],
without appreciably sdvencing the municipaliny's legitimste concerns.” Trustees of Boston
Collees v. Board of Aldermen of Newion, S8 Mass. App. Ct. 794, 798 (2003). Therelore,
SWVIPHC, or any other applicant claiming protections pursuant to Seciian 3, has the burden of
establishing thai it is a protecied use and then to request waivers from those provisions of sie
plan review that do not eppropriately apply because of its protected status.

1n the current instance there is an existing conforming structure and continued nse of that
structure only requires modifications to parking. The swucture itszif has not been dentifizd for
change and the new use is similar in function 1o the prior use.! There are no identificd
environmental or traffic concerns that have been identified. There does not appear to be any
appreciable legitimale concern that would be sdvanced by requiring these two reviews. The
question of the reasenableness of a local zoning requirement, 2§ applied to SMNPHC's proposed
use, will depend on the particular fzets that they present in their application. Because Jocal
zoning laws are intended to bz uniformly spplied, SKINPHC hears the Burden of proving that the
Incal site plan review requirements are unreasonabie as applied 10 its propesed project As
indicated above, SMNPHC might do so by demonstrating that compliance would substantially
diminish or detract from the usefuiness of a proposed structure, or impair the character of ihe
property without appreciably advancing the municipality's legitimaie concerns. Excessive cost
of compliance with a requirement imposed by site plan review without significant gain in tenms
of municipe! concerns, might also qualify as unreasonable regulation of an exempt use. St
Petrucci v. Board of Apneals of Westwood, 45 Mass. App O 818, 825 (1998),

In considerstion of the Tacts us they are known to me, and subject to revision based on the
receipt of additional or contrary information, would advise that the Plenning Board limit its siie
plan review as applicd 1o 317 Winter Street o Parking Impazt Assessment and Siandards.

¥ The Suprerae Judicisl Count bas indicated i at bepst one instzncc thet “{efur decision does not imply that aoy
nonconfarming strucaure for which an educariopal use is proposed will neccssarily ba free from the bulk and
dimensionsd requirements of & loca! zaning lew  Local zoning officials properly could rofuse 2 beilding pernit for
wherztions w g nonconfonning stucture where, for example, the failure w0 meet local zoning requirsments raised
wafeny concems.” Campbell v. Cirv Council of Lymp, 415 Mass 37T, 9 {1993

“Pedicated to excellense in public servize

3974 SEOSEESST LRI T

FA=i) geiizianis gl LTIRT A0BC/98/60



April &, 2006
Page 7

Should the fee schedule be revised Lo incorporate s new category of project review?
s Should the Board follow the normal 33-day review period by Town Departients
prior to public bearing since the review is narrower than would be required by Section
IV.1 in its entirety?

o ith

Thece twe questions are procedural in nature and there 15 no guiding language in Section 2 or
advice from related case lew that suggests & Secticn 3 use should be treated with deference in
regerds to these issues, As such 1 would advise that the normat fee structure and review period
be spplisd. Although an epplicant might arpue that thev will not be subject 1o as iengthy o7 as
infensive review 2s would uses not protected by Section 3, these applicants pase other legzl
considerstions that may result in equivelent cost or expenditure of time by the Town and the
Planning Board that make uniform applicstion reasonable. As an example, it may be necessary
for the Plznning Board to request an opinion from this eilice 8510 whether the proposed use is in
sctuality a Section 3 use, such ns what hosg necurred in this instance. There may be exira cost and
Gme needed 10 decide what dimensional regulations or provisions of site plan review apply based

on the facts provided by the applicant. Furthermore, it was the ntent of e Town in amending
Section 1V.1.2 10 uniformly apply site plan review io al} uses. As such it would be in keeping
with such intent to unifarmly zpply all provisiens of site plan’review o the proposed application
of SMNPHC.

CONCLUSION

The languege of Seedon 3 is silent s 10 the application of site plan review 10 Dover
Asmendment uses. However, the Appeats Cowt hes provided some insight inte what areas of
review are appropriste and are not appropriate. Of these areas, consideration of Fiscal Impacts
and Community mpacts bas boen expressly Tound 10 be inappropriste as applied to Section 3
uses. Mormally an spplicant claiming the protections of Secction 3 should be required 1o prove
that it is # corporation end that its Articles of Organization permit it 10 engage in educational
activities, end should be required 1o provide a statemeant of the proposed use and supporting,
argument 85 1o why the use meets the requirements of Seetion 3 ns inierpreted by supporung case
aw  Inthe current instance, SMWPHC has submined su proning documentation and would
probably be found by o reviewing court 1o e an educational vse within the meaning of Section 3.
A5 the structure hat is proposed for use by ShHPHC is 2 lawful pre-ewisiing structurs which
war constructed even before the acceptance of Zoning by the Town, iappears that only Parking
Impact Assessment and Standards are approprizgic 25 ppplicd (o the propesed use in quesion,

The courts have estsblished that the busden iz on the s pplicant to establish that s zoning oF site
plan review regulation should not be applied to a propesed Scation 3 use Thereforg, the
apphicant should be required o requestw aivers fLom the customary requircments, excepi for
Fiscal Impact and Comununity Impact, #s consideration of these issues have been cxpressly
precinded by the courts. The foe sehedule should not be modified o Incorporaie a8 new calegory
of preject review and the roview period should not be medifisd as it was the intent of Town
zeting in removing the exerapiion far Suctien 3 uses {rom Seciion IV 172 thet such uses be
treated uniformly o the extent permissible under Taw

.
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April 72006

Fames D Hanrahan, Es9
Bowditch & Dewey. LLP

161 Woicester Roud .
Framungham. MA 01701 0320

Re: Site Man Review for 517 Winter Street

Dyear Mr 1 ianralian

After consuliation with Town Counsel, the Planning Board will require Dover Amendment-protected uses
(o subsmit waivers from the customary requirements of Site Plan Review, with the exceplion of the Fiscal
Impact and Community impact Syaternents. as consideration of those issues has been preciuded by the
courls  Ihese uses must prove their stalus as s non-profit educational corporation and that the proposed
use ol the Property is for educational purposes as defined in relevant case law.

For the project proposed by SMINPHC at the 517 Winter Street location, Town Counsel finds that the
nerials submitted demonstrate that the applicanl constitules 2 non-profit educational corporation and
thal the use would be for educalional purposes Because proposed work activities relate only 10 the
parkanp concems and there are no madifications proposed 1o the existing structure, only the submission of
aparking plan and Parking Impact Assessment is required at this point, However, ilis essential 1o note
that there remains o burden on the aﬁgg]ﬂi;_:a_gi_}g_c_]_ggg}y demonsirate 1hal lh(_;__sly_plpjgg_qgQ{Qibq_

réGuitemcnis 15 unnecessary, such as the general site plan review requirements and Environmental and
ol fmpact Asscssments

A st of waivers with accompanying justification {or each item requesled should be submitted. Upon
cuhmission of this information. they applicatian will be considered complete and can be filed

Dlegee conlact me at (308) 532-5450 if vou have any (urther questions

Thonk you

Jsnoa ACowyrrd

lessica A Luvenpood
Scomor Planner
Frammyham Plannmy Board

co Planming Board
Chriaopher 1 Petrim Tovn Counstl
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FRAMINGHAM PLANNING BOARD

MEMORIAL BUILDING » RODM B-37 » 150 CONCORD STREET » FRAMIVGHAM, MA 01702-8373
TELEPHONE [500}1620-4837 o Fax [508] 872-0523 = EMaiL: planning beard@ruminghamma.org

Planning Board Members: PManning Boord Steff.

Thomas F. Mekoney, Chairman Johs W, Grande, AICP, Direomr

Ann V., Welles, Vice Chairperson Jeasioa A, Levengood, Scoior Planner

Carol § Spack, Clerk MaryRith Reynoida, Administvative Assistant
Andres Carr-Evang

Susen P, Bemstain
Sidney Gorovite, Astocinte Board Member

INTER OFFICE MIEMORANDUM

To: JOSEPH MIKIELIAN
Building Commissioner

FrOM:  JAY W, GRANDE
Planning Board Director #* /f « {
SUBJECT: Site Plan Review, 517/Winter Bifeet

Date:  June 9, 2006

I received your departmental review comments dated May 22, 2006 and request further input
from you on this use and the applicability of the Dover Amendment.

- Please be aware that the Applicant has requested certain waivers from the submittal requirements
under Site Plan Review from the Planning Board stating the requirements are beyond the scope
of a project subject to the Dover Amendment. Town Counsel has provided us with an opinion
concerning the applicability of certain elements of the submittal requirements under Site Plan
Review for uses under the Dover Amendment. However, additional input from you on the
proposed use at 517 Winter Street as it relates to the Dover Amendment will assist the Board in
their consideration of the Applicant’s requested watvers,

The public hearing is scheduled for June 22, 2006.

¢c. Planning Board
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Stop Tax Exempt Private Property Sprawl June 12, 2006
www.stepps.info - info@stepps.info

Framingham Building Department
150 Concord Street

Room 121

Framingham, MA 01702

Dear Sirs and Madam,

We write to you as interested parties in the upcoming June 22 Planning Board meeting regarding
the South Middlesex Non-Profit Housing Corporation’s plans to open a family residential drug
treatment program (the Sage House) at 517 Winter Street.

In our preparations for this hearing, we have Jearned that there is confusion inside Town
government over how this case will be handled. In particular, we asked three people who would
make the official designation that this project would be considered a “Dover project” (i.e."an
educational use protected under M.G.L. Chapter 40A, §3) and whether this could be appealed,
and received three different answers. Town Counsel is of the opinion that this designation should
be made by the Building Commissioner because this is how the Town has always done it. The
Zoning Board of Appeals says if this is true, we can appeal it. The Building Commissioner agrees
that he will make the designation, but we might not be able to appeal, and in any even he cannot
tell the Planning Board what to do. The Planning Board feels bound to do as Town Counsel
advises.

We have read (in the Planning Board’s letter to James Hanrahan of the South Middlesex
Opportunity Council) that Town Counsel’s opinion is that the proposed use is “probably” an
educational use protected by the Dover Amendment. We feel that this was a hasty and overly
cautious opinion and not in the best interests of the Town. We feel that there is a very strong case
to be made that this is nor a protected educational use, which must have education as the “primary
or dominant purpose” (Whitinsville Retirement Society, Inc. v. Northbridge, 394 Mass. 757, 760),
as opposed to a residential use with “incidental educational components” (Julia Ruth House, Inc.
v. Board of Appeals of Westwood, 8 LCR 451).

We feel that the burden of proof should be on the applicant to show that they are Dover protected,
and the clear intent of the new bylaw passed last August requiring all applicants to undergo site
plan review was to enforce this burden of proof by having the determination made by the
Planning Board in an open public meeting. We urge you, as the policymaking board of the Town,
to clarify this situation within the Town and make it clear the Planning Board shall be the body
making decisions regarding Dover protection under the new bylaw.

(continued)
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Until this situation has been clarified, we believe that the Planning Board meeting on June 22
should be postponed. It is not fair to either party to enter into an official Town deliberation when
the rules have not been clearly established.

We also strongly urge you, for the good of Framingham’s long term interests, to encourage Town
Counsel to reconsider his opinion that the proposed use is a protected educational use.

We feel that we have strong evidence and a very compelling argument that the Dover protections
sought by South Middlesex Opportunity Council should not be granted as they do not qualify for
this requested protection.

In addition, we are deeply concerned that the Town has been misled by South Middlesex
Opportunity Council (SMOC) regarding the issue of licensing for lodging houses, including sober
houses, transitional housing, and emergency shelters. The issue of licensing for lodging houses
should be addressed immediately.

We recommend the following actions:

1. The Board should move immediately to hire a Human Services Coordinator and join
LOSCH, as recommended by both the official PILOT Committee report and the minority
report. Having an expert devote full time to this is the only way to ensure further
compliance by the social service industry with all Town and state Jaws. The ability of a
corporation to mislead the Town for so long is strong evidence of the pressing need for the
Town to hire an expert in the field, in the form of a Human Services Coordinator. -

2. The Board should require a lodging house license for the Sage House, proposed for 517
Winter Street, and write to the Planning Board letting them know that this should be a
requirement for the granting of any perrmits. SMOC itself accedes to the fact that Sage
House is a lodging house in their own documentation, listing it under their “Sober
Housing Continuum™ in their response to the Department of Public Health’s RI'R.
4601413, Family Residential Substance Abuse Treatment Services (the Sage House).

3. SMOC has at least 26 lodging houses (392 units) in operation in Framingham, of which at
least 19 are unlicénsed (251 units). The Board should notify SMOC that they are out of
compliance with Town law and that they wili be issued fines per day, per unit until they
are in full compliance with all licensing requirements of the Town.

We would like to arrange a meeting with Mr. Jay Grande, Mr. Joseph Mikielian, Mr. Christopher
Petrini and any member(s) of the Board of Selectmen to present our evidence that the program
shelter at 517 Winter St. does not qualify as an educational use as defined by M.G.L. C.40A 5. 3.

Peter C.S. Adams
(on behalf of STEPPS)

222 Edgewater Drive
Frarningham, MA 01702
(508) 872-2972



Exhibit 44



FRAMINGHAM ASGESSORS PaGE B1/61

89/13/2866 11:54 15886284857 é)

TOWN OF FRAMINGHAM
inspectional Bervices Divigion

Departient of Building Inspection
Memerial Building, Room B-10
150 Concord Streal
Framingham, Massachysetta 01702-8368

Joseph R. Mikielian, € B.O. Telgphane; 508-532-5500
508-628-1382

Director of Inspectional Services/Building Gommissioner Fax:
Email:  Building. Dept@FraminghamMa.gov

To: John W. Grande, Planning Board Director
From: Joseph R. Mikielian, Building Cormmissioner/Director of Inspectional Servicesjm

Ce: Julian M. Suso, Town Manager
Christopher J. Petrini, Town Counsel
Michael F. Foley, Assistant Director

Re: Site Plan Review, 517 Winter Street

Date: June 13, 2006

i

B ag
IHH LAt |

On June 12, 2006, the Department of Building Inspection received your memo from the PlanningBogyl
regarding the applicability of the Dover Amendment, i.e., Ch 404, Section 3 Exemption to the wscoming Site
Plan review of the Planning Board scheduled for June 22, 2006. o B

n B
After a review of the applicant’s submitted docwmentation with their building permit applicatio&i-’conaming the
non-profit status and proposed use as submitied by SMOC attorney Jim Hanrahan, it is my opinion the proposed
use of the existing facility at 517 Winter Street wonld meet the legal standards as an exempt use under the

Dover amendment.

ersede any requirements for Petmits,

Please note that this Zoning Review letter is for informational purposes only and does not sup
the Commonwezlth of Massachusetts.

Licenses, and Approvels required by any department or sgency of the Town of Framingham or

Dedicated to excellenece i publle service
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Majordomo at syslang net: archive-get-part

Sign In Sign Out Mailing Lisis Unsubseribe or Change Setiings

steveo's Home Server

Message Index for 200606, sorted by. . (Author} (Date) (Subiect) (Thread)
Previous message, by. - {Author) (Date) (Subject) (Thread)
Next message, by.. (Author) (Date) (Subject) (Thread)

From "Steven W. Or" <steveo@syslang.net>
Subject Re: Planning Board Hearing 517 Winter St. June 22, 7:45
Date  Tue, 6 Jun 2006 13:49:02 -0400 (EDT)

[Part 1 text/plain US-ASCII (3 0 kilobytes)] (View Text in a separate window)

On Tuesday, Jun 6th 2006 at 12:06 -0400, quoth CFraryRltr@aol.com:

=>
=>In a message dated 6/6/2006 10:18:53 AM Eastern Standard Time,
=>steveo(@syslang net writes:

=>

=>Lock'n'load "HAHAHAH "H H"H H"H"H"HThe public is invited.

=>Regardiess of the position that any of us personally take on any issue,

=>] must say that this type of "encouragement” is particularly disturbing

=>to me. Perhaps it's only in my idyllic brain, but are not public

=>hearings supposed to be an opportunity for all members of the public to
=>present any and all viewpoints? If you had what you knew was a minority
=>gpinion, would you want to stand up and speak in a room where folks were
=>"locked n' loaded"? It's one thing to be passionate, dedicated and
=>compelled - it's another to be intimidating and uncivil

Charlene, You're 100% correct and I owe most of you an explanation (in
lieu of an apology).

The use of the carat capital H is an old artifact of using the backspace

key on old misconfigured computers. Tt implied execution of the operation
of the backspace function without actually removing the offending text. So
if you are an old geek like me and you see “H you know to read it like

it's a backspace. (Imagine the coughing scene in Animal House where
they're being expelled because they were under double secret probation.)

So for all those people who have no idea what I just said, there was no
intent to be intimidating and I would expect people to, as usual, behave
in a civil manner. Having said that, I might as well be very clear on
where I stand (others may disagree):

http:/}’steveo.‘sfslan g net/cgi-bin/ ;:

Page 1 of -

Help

10/16/2007



Majordomo at syslang net: archive-get-part

# SvtOC's attempt to take over 517 Winter as a home for recovering
substance abuse cases and their children is a gross abuse of the Dover
Amendment and will place a continuing drain on property values in the
town in general and the neighborhood in particular. It would further
drain the resources of our educational system. The people who would
partake of this potential resource would largely be coming from anywhere
but Framingham.

* People who go to the Planning Board Hearing should not only behave
themselves in an appropriate manner; they should also educate themselves
in advance to understand what topics are relevant to this particular
Hearing and to speak appropriately. e.g., if the only issue that the
Board is legally allowed to focus on is parking then it is a waste of
the Board's time to hear people get up and complain about any of the
other items I mentioned above.

Charlene, I mention this second point specifically for you. Public

Hearings are *not* supposed to be an opportunity for all members of the
public to present any and all views If we can all focus on what the Board

is legally charged with then our unpaid volunieer Boards and Commissions
have a chance of getting home before midnight without needless wasting of
their time.

steveo at syslang dot net TMMP1 http:/frambors.syslang.net/
Do you have neighbors who are not frambors?

Message Index for 200606, sorted by... (Author) (Date) (Subject) (Thread)
Previous message, by... (Author) (Date) (Subiject) (Thread)
Next message, by... (Author) (Date) (Subject) (Thread)

For assistance, please contact the syslang net administrators.
Sign In Sign Out Mailing Lists Unsubsciibe or Change Settings

http://steveo.sysiang net/egi-bins <. . —on i s o

Page 2 of 2

16/2007
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Sign In Sign Out Mailing Lists Unsubscribe ot Change Setiings

steveo's Home Server

Message Index for 200606, sorted by.. (Author) (Date) (Subject) (Thicad)

Previous message, by .. (Author) (Date) (Subject) (Thread)
Next message, by... (Author) (Date) (Subject) (Thread)

From CFraryRlitr@aolcom
Subject Re: Planning Board Hearing 517 Winter St. June 22, 7:45
Date  Tue, 6 Jun 2006 12:06:15 EDT -

[Part 1 text/plain US-ASCH (0.8 kilobytes)] (View Text in a separate window)

In a message dated 6/6/2006 10:18:53 AM Eastern Standard Time,
steveo@syslang.net writes:

Lock'n'load "H HAHAHAHAHAHAHAH "H"HThe public is invited.

5o

Regardless of the position that any of us personally take on any issue, I

must say that this type of "encouragement” is particularly disturbing to me.
Perhaps it's only in my idyllic brain, but are not public hearings supposed

to be an opportunity for all members of the public to present any and all
viewpoints? If you had what you knew was a minority opinion, would you want to
stand up and speak in a room where folks were "locked n' loaded"? It's one

thing to be passionate, dedicated and compelled - it's another to be

intimidating and uncivil.

Charlene Frary

Message Index for 200606, sorted by. . (Author) (Date) (Subject) {Thread)
Previous message, by.. {Author) (Date) (Subject) (Thread)
Next message, by... {Author) (Date) (Subject) (Thread)

For assistance, please contact the syslang.net administrators.

SignIn Sign Qut Mailing Lists Unsubscribe or Change Settings

hitp://steveo syslang net/cgi-bin/

Page 1 of 1

Help

10/15/2007
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SMOC Site Plan Comments & Suggestions

517 Winter Sireet

Planning Board
Town of Framingham

Thursday, September 7, 2006

We apologize for the brevity of this analysis. SMOC waited until the last possible
moment to file these documents with the Planning Board, giving little considera-
tion to neighbors’ need to examine the plans and respond. This is not surprising,
considering their inability to notify the neighbors of their proposed use of the fa-
ality until it was already in the newspaper, waiting over a year to hold a nei gh-
borhood meeting, and then failing to follow up with a promised second nmgh—
borhood meeting.

Given that, it is hardly surprising that SMOC has made no effort in these plans to
mitigate their impact on the neighborhood. Following are concerns and questions
regarding SMOC’s newest plans for 517 Winter Street,

Introduction

In their {etter to the Planning Board, SMOC stated that they are “providing, as a
courtesy to the Board, [a] proposed interior layout for the Sage House Program,
Review of the interior layout of the building is not within the jurisdiction of the
Planning Board. {...] The Applicant submits it as a courtesy only, but not as part
of the formal submittal to the Planning Board under Site Plan Review.”

This attitude is typical of SMOC, and in addition to being condescending, glosses
over numerous legal points. The zoning bylaw changes approved by Town Meet-
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ing in August 2005 were intended to give the Planning Board purview over all
property use in town, whereas before the Board was specifically prohibited from
examining so-called “educational” faclities. Town by law section JV.I1 states
that the purpose of site plan review is

To protect health, safety, convenience and general welfare of the inhabitants
of the Town by providing for a review of plans for uses and structures
which may have significant impacts on traffic, municipal and public services
and utilities, environmental quality, community economics, and community
values in the Towr. {emphasis added)

Since the Planning Board has clear purview over the uses of a proposed facility,
it would be inconsistent with Town law and the best interests of the Town for the
Board to neglect the areas of fiscal and community impact. Exarnination of the
interior plans of the facility and all aspects of the proposed use are the only way
to do this.

Landscaping

SMOC has made adinirable efforts to retain trees, though there would be no logi-
cal reason for them to remove any. However, their submitted plan, while noting
a tree on the southwest corner of the property, fails to note that it is a rare and
historically important Copper Beech and its plans do not properly protect it. This
tree extends over Ardmore Road where it curves away from Winter Street. Its
size requires large vehicles (such as delivery trucks) to drive on the far side of
Ardmore Road to avoid damaging the tree. Currently, residential delivery trucks
and school buses travel from the direction of Bexley Road and remain on the cor-
rect side of the roadway without damaging the tree.

Facilities

The plan calls for the removal of an existing fence on the
north side of the lot abutting property owned by Carney
and placing a new fence closer to her home and only a
few feet from her outdoor patio. Why has SMOC chosen
to move its fence closer to the neighbor when it has no
pians for using the space it gains? '

Adjacent to this, SMOC proposes to place a new asphalt
pad on the north side of the property between the new
driveway and the new fence line and move its dumpster
there. What is the nature of the refuse SMOC will place in ‘
its dumpster? Is there a public safety issue in addition to the noise and smell
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which the dumpster will generate? Why did SMOC choose to move it as close to
a neighbor as possible? The new location appears to be less than 35 from the
Carney home.

In addifon, does the refuse truck have a back-up alarm to further infuse addi-
tional noise of a banging dumpster to the neighborhood?
rete ned

An electric generator has been agelak on the north-
west corner of the fadlity, facing the neighbors on
Ardmore Road. What electrical needs does 517 Winter
Street have that require a generator? Why has it been
placed in a location near a playground and facing
neighbors in dosest proximity to the proposed shel-
ter? A more logical locationy, if allowed at all, would
be on the east side of the property.

A

MOICAP Rasgs °

SMOC’s proposed smoking area is on the north side of the building. Leaving
aside the propriety of SMOC allowing smoking at a facility for drug addicts, a
more logical and appropriate location for this would be on the east side of the

property.

SMOC  proposes to
place a bicycle rack on
the north side of the
property. Who would
make use of this?
SMOC has promised
that residents of this
shelter will not be al-
lowed out of the facil-
ity. They also propose
to add a new walk-
way extending from
both entrances/exits,
including the north side of the property leading to Ardmore Road. Again, what
is the purpose of this if residents are not be allowed out of the facility? What will
be the impact of the walkway’s use on the neighborhood?

SMOC's proposed children’s playground is very close to the abutters properties
on the west side of the property. SMOC's estimate of 2-3 children per drug addict
means 3045 children. This will cause additional noise pointed directly at neigh-
bors.
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Parking

SMOC propoges to add a new driveway leading to new parking on the north
side of the property between the facility and the new fence line. They also pro-
pose four new land-banked parking spots immediately next to the new dumpster
location. Their plan calls for all new parking to be alongside the north side of the
facility, where it will have the most impact on the neighborhood, with only four
s§pots on the front east side of the building. All parking will typically be along the
residential north side of the building,

Does their van have a back-up alarm? All deliveries, garbage pickups, etc, will
affect the neighbors, as currently configured. The neighbors would Jike to see the
parking, as well as the entrance and exit, moved to the Winter Street (east) side.

Public Safety

There are no fire escapes on the second story of this facility and SMOC has not
indicated any plans to add them. This will place an additional burden on
Framingham public safety officers to respond urgently in case of fire.

The turning radius for any trucks from Winter Street onto Ardmore Road (from
both directions) is too small for large trucks such as hook and ladder trucks
needed to rescue residents from the top story. This will also be an issue with the
delivery trucks which will be required for the facility, especially when cars on
Ardmore are parked in the street or when school children are waiting for a bus.
(There is a school bus stop at this location where there are many parents who
currently pick up their children as witnessed by the traffic study ) Trucks turning
from Winter Street onto Ardmore Road will have to make wide turns, presenting
2 dangerous safety hazard to school childrer and parents as well as normal vehi.
cle traffic.

This is not currently an issue in a nes ghborhood consisting entirely of single fam-
ily homes.

Ardmore Road and Bexley Road are not very wide, have no divider lines, fre-
quently have cars parked in the road, and were not designed to aliow larger
trucks to safely turn on the roadways.

Conclusion

As you can see from the attached aerial view of the facility, 517 Winter Street
dominates the neighborhood, yet all proposed changes occur at the most
crowded section of the property.

B4
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All of SMOC’s proposed changes are directed at the neighborhood abutters in-
stead of towards more open space on the east side of the property. SMOC is enti-
ted to curb cuts according to the Historic Road by-laws and should set their
views on the use of this side of the property. The east side of the property is large
enough to handle new entrances and exits along with providing a comfort/noise
zone from abutters on Ardmore Road. The parking, children’s playground,
dumpster, bicycle routes, smoking stations and associated delivery routes would
be better suited to be on the east side of the property thereby eliminating noise to
the neighborheod.

SMOC needs to make more use of the Winter Street side of the property for the
uses indicated above.

In addition, the Planning Board showld request detailed information on hours
and programmatic use of the facility in order to determine accurate trip genera-
tion statistics, including client visits to the methadone clinic. Another, more de-
tatled, traffic analysis should be required. This is the only way to determine the
noise and public safety impacts of the facility.
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Thursday September 7, 2006
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Memorial Building
130 Concord Streef. Ablondi Room

Those present. Ann Welles, Chair, Sue Bernstein, Carol Spack, Clerk, Andrea Carr-
Evans and Tom Mahoney. Also present: Jay Grande

Meeting was called 1o at 7 30 pm

Reading of agenda by Chair

I. Occupancy Permit for Melting Pot
Tn attendance was Melting Pot owner, Mike Stead  Suggestions for
additional plantings were made by Ed Fuller  Snue Bernstein moved to
recommend ¢ permanent occupancy permit. Tom Mahoncy seconded
the motion. The vote was 5 in favor and ( oppased
Jay will follow up with Descenza

IT. Continued Public Hearing for Site Plan Review Appraval and Public
Wav Access Permit for 517 Winter Strect, South Middlesex Nop-
profit Housing Corp.. The Sage House.

Tom Mahoney will not be sitting in because of the potential appearance of
a conflict due to his wife’s professionzl association with SMOC
Discussion on changes. 1o the entrances 10 increase the curb radi, the 17
parking spaces that were shown which included 4 Jand-banked parking
spaces, 1he refocation of the dumpster and playground areas. Lighting
potentially for parking and entrance were  also addressed The Board will
need 1o follow up with Fire Dept concerning reducing the driveway
entrance width.

Resident concerns were: Tom O Neil, Precinct 8. Standing Committee on
Planning and Zoning inquired about the driveway dimension criteria Elien
Casey, Ardmore Road was concerned about lack of lighting in the parking
lot - thought lights should be on a motion sensor Kathy Vassar, Precinct

1. noted that the appearance of that property has deteriorated enormousiy
since ownership change Larry Hendrv, Ardmore Road. noted dumpster
problem, emptied at 5 am, and that lots of stuff was being dumped weekly
in the dumpster by SMOC trucks. There was general concern about
deliveries to the property and how delivery trucks would be scheduled
Cynthia Lavrora, felt that the proposed use was more intensive  She also

Planning Board mesting mmites for September 7. 2006 Page L of 3
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Planning Board mesting minules for Seplember 7, 2008 Page

thought they should push for curb cuts out on Winier Street and wondered
if there were any guaraniees that no other activities will be added 1o this
facility and to take into consideration further development of 4 ANR lots
Mr Silverman felt that this was inappropriate site for a facility of this
king, etc  The applicant will need an application for A Public Way Access
Permit; show bike racks added to the plans and determine ownership of
existing fence Clarification needs {o be received by the Board from the
Building Commissioner that the use is entitied to be considered an
educational use and what basis was used 10 determined Dover Amendment
status.

This hearing was continued 1o 7:35 pm on October 12, 2006.

139 Prospect Street Reconsideration
Andrea Carr-Evans moved to reconsider the vote to closed the lrearing

for 159 Prospect Street. Carol Spack seconded the motion The vote was

1in favor and 3 opposed and 1 abstention (Carol Spack)

Continued Public Hearing for Definitive Plan Review for Planned unit
Development. entitled Sudbury River Landing. off RiverPaih Drive
and Danforth Street. Pulte Homes of New England

In attendance were Ted Gowdy, Peter Barbieri, Architect, Dave Grifiin
Michael Davis of Bergmeyer Associates The Board discussed
Architecture and site design Resident comments, Linda Segal. was
concerned that the Wellington was the closest to conservation area. Norma
Schulman was concerned with lack of diversity of buildings

This hearing was continued to September 21" at 9 pm

a, Miscellaneous Adminisirative

a Petsmart sign review ~ Sue Bernstein moved to approve the
front sign for Petsmart as shown by Kieffer for store 1582 Andrea
Carr- Fvans seconded the motion. The vote was 5 in favor and 0
opposed

Sue Bernstein moved to approve rear sign for Pethotel except

ihat the sign shall be black and amended sign detail submitied to
Tay for adminisirative approval  Andrea Carr- Evans seconded

the motion The vote was 5 in favor and 0 opposed

Andrea Carr-Evans moved 1o conduct Board business afier 11:00 pm
Tom Mahoney seconded the motion The vote was 5 in favor and O

opposed

b Construction extension for Wayside and Doeskin ~
Discussion ensued, noted that they are subject 10 new bond
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estimate and they should be supplemented accordingly.

Wayside Circle, Tom Mahoney moved to extend 10 September 30.
2007 subject verification of bond estimate and supplement as
necessary Sue Bernstein seconded the motion The vote was 5 in
favor and O opposed

Carter Drive Doeskin I1, Tom Mahoney moved to extend 10
September 30, 2007 subject 1o verification of bond estimate and
supplement as necessary  Sue Bernstein seconded the motion
The vote was 5 in favor and 0 opposed

¢ Jay needs (o send a letter o ZBA in opposition 1o variance
requested for sign at Trolley Square Plans should not have been
accepted since the plans do not show dimensions of the variance
applied for  Specific intent of the sign by-law is that  variances
granted in rare incidences

o

Sue Bernstein moved to send a letter in opposition 1o the

requested variance. Carol Spack seconded the motion. The voresvas
4 in favor, I abstained.

V. Meeting Adjournment

Andrea Carr-Evans moved to adjourn. Carol Spack seconded the
motion. The vote was 3 in fuvor and 0 opposed. The nieeting adjonrned
at 12:05 am.

Respectfully submitted,

Nary Revnolds

Recording Secretary

s+ THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE
PLANNING BOARD MEETING OF JULY 10, 2007,

Ann Y Welles, Char

Planning Board meating iinutes for Septembar 7 20
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FRAMINGHAM PLANNING BOARD

MEMORIAL BUILDING » ROOM B-37 » 150 CONCORD STREET » FRAMINGHAM, MA 01702-8373
‘TELEPHONE [508] 532-5450 » Fax [508] 872-0523 « EMalL: planning board@framinghamma.org

Plannisg Board Members: Planning Board ST

Ann V. Welles. Chair John. W, Grande, AICP, Director

Thoras F Mahoney, Viee Chairman Jessica A Levengood, Senior Planner

Carol ¥. Spack, Clek MaryRush Reynolds. Administrative Assistan)

Andrea Cam-Evans
Susan P. Bemstein
Sidney Corovitz, Associals Board Member

INTER OFFICE MEMORANDUM

To: JOSEPH MIKIELIAN
Building Commissioner /

e
FromM: JAY W. GRANDE i A //
Planning Board Director/a—t /‘// ;

SUBIECT: Site Plan Review, 517, Winter Street
DATE:  September 18, 2006 +/

At the continued public hearing for 517 Winter Street (The Sage House) at the September 7%

Planning Board Meeting, the Board requested me to find out how your office verified that the
use was exempt under MGL c40A, §3. Further, the Board would like to know how you will

monitor The Sage House in the future to determine that the use remains exempt or not.

The continued public hearing is scheduled for October 12"

cc. Planning Board
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TOWN OF FRAMINGHAM
Inspectional Services Division

Department of Building Inspection
Memorial Building, Room 203
150 Concord Sireet
Framingham. Massachusetls 01702-8368

Joseph R Mikielian, CB.O Telephone. 508-532-5500
Director of Inspectional Services/Building Commissioner Fax: 508-628-1362
Email.  Building.Dept@FraminghamMa.gov

To: Christopher I. Petrini, Town Counsel

From: Joseph R. Mikielian, Building Commissioner/Director of Inspectional Ser'vices—jm
Cc: Julian M. Suso, Town Manager

John B Grande, Planning Board Director

Michael F. Foley, Assistant Director

Date: September 21, 2006

Re: Planning Board memo

I have attached a memo from Jay Grande, Planring Board Director regardmg the Planning Board’s
request to provide information regarding how the Building Inspectxon Depaﬂment would monitor the
proposed Sage House for compliance under MGI. ¢ 404, Sec. 3 on a continuing basis. This project is
currently under review by the Framingham Planning Board under the recently amended Zoning By-Law

I have serious concerns about the legality of any monitoring process that could appear to discriminate
against social services agencies and any long-term ramifications to the Town of Framingham. Could any
monitoring review be allowed that does not also include every facility and use that receives similar
protection, e g. Churches, Schools, etc. under the Dover amendment?

In addntion, it all currently exempt facilities were monitored, a substantial increase in inspectional staff
- would be required to perform this monitoring that to the best of my knowledge 1s not performed by any
other inspectional service in the State.

Due to the unique nature of their request. | am requesting your opinion as Town Counsel on this matier
before their next scheduled public hearing on this project, October 12. 2006

Dedicated to excelience in public service
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TOWN OF FRAMINGHAM
Massachusetts ’
Dffice of the .
TOWN COUNSEL

Christopher J. Petrini

Towsn Ofice: : :-::;:::m_nghm D_ﬂcﬁ: e
[iifice of the Town Counsi . Peizon &-ﬁsaamtzs, PG
1hmemoriel guﬂmE ’ The Mesdows

151 Worekster Rosd, Suite 305

150 Cenenrd Stresy; Rooxm 127 oz
Framingaem, MA 01701

F—«m;ng‘-ﬁm, Iv{_ﬂk 01702

SDE) 532-5406 : (508) 665-4310
Lh;}mc 1508) 620-5910 : Faosirifle (308) 665-4313

Hamed cosTimGiraminghaouba gov Temail: cpemizi@petrinilew.com

MEMORANDUM

To:  Joseph R. Mikielian ¢
Building Conusissionet:

From: Christopher I. Petrind
Towp Counsel

oo Board of Selectmen
Planning Board :
julian M. Suse, Town Menager
John W. Grande, Planning Board Dirsctor
Michael Foley, Assistant Building Commissioner
Rarbara J. Saint André, Esq., Petrini & Associates, P.C.

Date:  September 29, 2006

Re: 517 Winter Street— Response to Your September 21, 2006 Request for an Opinion
re the Planning Board Director’s September 18, 2006 Memorandum Sceking
Information Regardiniz Verification and Monitoring of Dever Amendment Uses for
Sage House :

INTRODUCTION

Y ou bave requested an ppinion as 1 a September 18, 2006 inquiry you received from the
Planning Board relative to the proposed use of 517 Winter Sirect as the Sape House, 1o be
operated by South Middlesex Opportunity Coupcil (“SMOC™). The Planning Board is currently
nolding a public hesring on a site plen review application from SMOC 1o change the existing use
of 517 Winter Strect from a nuising home to a non-profit educationel use group facility.
Namely, SMOC siates that it wishes to use 517 Winter Streat z5 a facility to house, educate and
wrain individuals recovering from subsisnce abuse, and their families. Based on materials and
information provided by SMOC previously, including Articles of Incorporation and a description
of the proposed program 1o be operated at the Sage House, you previously determined that the
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September 29, 2006
Page 2

‘proposed use of 517 W inter Stres is an educational use within the Exempz’ion czz" GL.c. 4 04,
see. 3, the so-called “Dover Améndment.” ln.a Se-.ptember 18, 2006 memoranaum from the
Plamnipg Board Director, the Pldnning Board qunrad as to how your office JSI'LIlcd the: |
proposad use was 2n exerupt educational use, and further asked how your otnce planned to
momitor the Sage House in the fature t0 determine that the 1se rSmMais exempt. You have
requested 2o opinion 2s 1o the Jelzality of 2 monjtoring program directed at & social services
agency operating an exempt educational use, and whether any such monitoring program would
have 1o be applied to all educatibnal and religious uses exempt under G L. c. 404, sec. 3,
inciuding schools and churches.;

For the reesons deseribeid below, it is my opinion that the establishment by you as ﬁt_ze
Town's zoning enforcement officer of a program for monitoring ihe Sage House for compliance
wiih the Zoning Act and Zoning By-law, could subject the Town to potential liability for
violaiion of the Federal Frir Honsing Act, and potentially other federal and state laws prohibiting
discrimination. Tnmoy opinion, the procedure for enforcing complience with zoning should be
uniform with respect to all proparties in tows. Thus, even if you were 10 esteblish & program for
monitoring all exempt religiousiand educational uses, but not 211 other uses in town, the fact that
other exempt uses in addition to the Sage House were subject to specialized mopitoring would
sot cure the potential for discrimination claims. Nothing in this opinion would prevent your
office from continning to investigate citizen complaints as they arise regarding zoning uses for
particular uses, or for potential irioletions of the nuisance bylaw, as your office has routinely
done in the past, both for Dovet-pratected uses and non-Dover protected uses.

ANALVSIS

As Building Commissidner, you are charged with enforcing the provisions of the Zoning
By-law mnder Section V. A.1. As set forth in prior opinions, the Building Commissioner is
charged under Chapter 40A with determining whether a use or proposed use has satisfied the
requirements of the Dover Aspéndment. Section V.A.1. of the By-law provides with respect to
enforcement:

1 the Building Commissioner shall be informed or hes reason to believe that any
provision of this Ry-Lav or of any permit or decree thereunder hes been, is being, o1 is
likely to be violaied, helshall make or cause to be made an investigation of the facts,
including an inspection:of the property where the violstion may exist, and, if he finds any
violation, he shall give immediate notice in writing. ...

There currently is no provision in the By-Law providing for ongoing “monitoring™ of propertics
throughout the town to ensure that no zoning violations are pecurring. In my opimion, thexe is no
basis for concluding that nonprofit educational organizAtions are &my Iore “Iikely” to violate the
Zoning By-laws than any other entities in town, and therefore Section V. A. provides no support
for the establishument of a monitoring program. As noted below, however, the Building
Commissioner ig allowed and fequired under Section V.A1. to investigeie a complaint that the
Zoning By-Law has been ot is|being violated, so long es Dover-protected uses ars not largeted or
treated differently than other ubes,

B3
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Establishing e procedurs {or periodic monitoring or inspection of ceriain educational
uses, such s the proposed Sage House, without establiching a similar monitoring prograim for
other non-protected uses, could He deemed 0 iolate the federal Fair Housing Act (_T‘FHA") if
challenged in cowrt. Seg 42 1ISC §3604(f). The FHA makes it unlawful to discriminets against
=ny person in the &rms, conditions, or privileges of sale o rental of a dwelling, or in the
pz‘éx;ision oF services ot facilitiesiin connection with a dwelling, because of a handicap of that
person of A person residing in or imtending to reside in the dwelling. This provision prohibits
local zoping decisions end practizes which discriminate agginst those with a hendicap. Ssg
Oconomowoe Residential Progrems. Ine.v. Ciry of Mitwankee, 300 F. 3d 775 (2002). In
~Adition, the Americans with Disebiliies Act and the Federal Rehabilitation Act also probibita
o from zoning Practices which dischiminate against handicapped persons.

“Handicap” is broadly defined under the FHA to include a physical or mental impairment
wiich substantially mits ope of more of = person’s major life activities, a record of having such
impatrment, or being regarded a5 having such an impairment. See 42 USC §3602(h). Persons
recovering from aleohol and dnig addiction, who are no longer using itlegsl drugs, sre
considered to be within the definition of “handicapped”. Oxford House. Inc. v. Town of
Babvion, 819 F. Supp 1179 (EDINY. 1993).

Ulnder the FELA, exnempt jzducaticnal uses which include a residential component and
which provide services to handigapped persons, as defined by the Act, may not be discriminated
ageinst by a municipality by virtue of that bandicap in zoning decisions and prectices. Inmy
opinion, the singling out of one =ducational use, or even an entire category of aducational and/or
religious exempt uses, for incredgsed monitoring for potential zoning violations, could be viewed
as z form of prohibited discrinination.

Apparently the questioniof Dover Amendment verification and ongoing monitoring &rese
during the Planning Board's Site Plan Review for ihe Sage House under Section TV I of the
7oning By-law. The scope of the Planning Board's review of an exempt educational use under
his section is Wmited. The Town smended the Site Plan Review By-Law at the August, 2005
Special Town Meeting. deleting language which specificelly exempted Dover-protected uses.
4lthough the By-Law amendménts were approved by the (¥Tice of the Atiorney General
pursuant 10 G.L ¢ 40, see. 32 s valid on thelr face, the Anomey General's November 16, 2005
approval jetter specifically cautjoned the Town on pages 4 and 3 that the Town may not apply
the Sitz Plan requirements in viblation of the protections accorded under the Dover Amendment.
A copy of the Atlorpey General’s letier i attached hereto as Exhibit A. i the Planning Board
interprets the limiied siie plan thview it {5 entitled to conduct under Secdon TV 1L to permit it 1o
conduct an inquiry as 1o whether the faciiity is entitled to Dover Ammendment protection, such an
inquiry would fun sfoul of the Attomey General's cavtion and could result in the Imposition of
liability agsinst the Town if challenged in court )

in sddition, in & memorandum dated Aprit 8, 2006, 1 responded 10 a pumber of gussgons
Zom the Plapning Bosrd as to the allowed scope of i3 Site Plan Review for exempt uses. A

copy of my Aprit 6, 2006 Memnrandum is afached as Exhibit B As the attached memorandum

v
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expleins in detail, the scope of the Planning Board's review is limited by G.L. ¢. 404, §3. Assst
forth in the memorandum, with regard particularly to {he Sage House, the scope of review 18
Vimited to Parking Impact Assessments and Standards and possibly Traffic Impact and
Environmental Impact Assessmelnt (upon the showing of demonstrated copeerns in these zreas),
as no exterior changes are conternpleted to the existing structure. Sge Exhibit B, p. 3.

Violations of the federal statutes discussed herein would result in an award ageinst the
Town for damages, feble damages, attorneys’ fees, cOSS, and injunctive relief. As you are
aware, there presently are tWo civil rights lawsuits pending in the United States District Court
against the Town, 002 involvingithe denial of & public way aceess permit 1o Wayside Youth snd
Fermily Services and the second involving the denial of special permits to Great Brook Valley
Health Center to establish 2 healih cenier in downtown Framingham. This office and/or counsel
appointed by the Town's iusures, Massachusetis Interiocal Insurance Association (“MILA®), will
vigorously defend the Town and its positions in these lawsuits. If either of these lawsuits is
suocessful, however, they will result in the inuposition of qubstantial liability 2gainst the Town.
It is unclear whether Insurance GOVErage «will be available 10 indemnify the Town against any
judgment, damages OF gttorney’s fees that may be jssued against the Town in either of these
actions, gs MILA has issued a refervation of rights letter in the Wayside case disclaiming
coverage end so far bas not agre%ad +0 assume the defense of the Town ia the GBVHC civil rights
zorsnit. : '

Nothing in'this pinion weuld prevent your office from continuing to investigate citizen
complaints for enforcement under Section V.A.1. as they arise regarding zoming uses for
pariicular nses, or for potential Violations of the nuisance bylaw, as your office has routinely
done in the past, both for Dover-protected uses and non-Dover protecied uses. The Building
Commissioner has javestigated icitizen complaints regarding claimed zoning violations or
wolations of the puisance bylaw for a number of years as one of his/her core functions. The
Building Commissioner apd the Department of Inspectional Services can continue to investigate
such requests for enforecement #nd act accordingly, so Jong as such investigations are conducted
i1 2 pon-discriminstory fashion; regardless of whether or not the complaints periain to a Dover-
protected use or to ause not praiected by the Dover Amendment Needless to say, the Building
Commissiongz or the Town ceniot use its zoning investugatory fimction as a proxy or other
means 1o discriminste against Tover-protected uses. The key touchstone in the analysis is that
wrotecied and non-protecied uses are sreared the same way by the Department.

1 hope this opinien is of essistance to you and answers the questions you have raised. If

you or Mr. Foley has any questicns regarding the foregoing, please do pot hesitate to contact me.
Thanok you. :

260609 27Memo to [ Mikehion Responding to F 8 Reguestre Dover Amendimant Compliance Mordtoring (600-108)
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Memo

To: Framingham Planmnz Board
From: James D). Hanrzhan, ks

Marisa L Pizzi, Esq

Date October 3, 2006
Re South Middlesex Non-Profit Housing Corperation

517 Winter Street, Framinghain, Massachusetts

South Middlesex Non-Profit Housing Corporation (“SMNPHC™) submits this
Memorandum in support of its Application for Site Plan Review with ravpcci to the property
located at 517 Winter Street, Framingham, Massachuseits (the “Property™). Specifically,
SMNPHC submits this Memorandum in response to questions raised at the Planning Board's
public hearing on September 7, 2006 regarding the Planning Board’s ability to seek additional
information regarding the status of SMNPHC s proposed use as an educational use under G.L. ¢
40A, § 3, the Dover Amendment, and the future monitoring of that use by the Building

Commissioner.

Factual Bacleround

1. SMINPHC's Chanee of Use Application and Building Comumissioner’'s Denial

On July 12, EOO’*, SMNPHC submitted & Change of Use Application (the “Application™)
Commissioner  According to records of the Tovn of

J

for the Property (o the u:ljzr 1y

Framingham, tlu rior use of the Property as a nursing home was considered an [-2 use pursuant
ta 780 CM R Jl)‘» 3 }'n connection with the Application, SMNPHC deseribed its intended
educational use of [ the p; v and sought to change the use category of the Property from an §-2
usz o 2an R-2" on the grounds that this was the most appropriate eategory for SMINPHC s use.
Y720 C MR 310 4 desoribes an R-2 use as follows: © all multiple dwellings having more than two dwelling units,
exeept 25 prov ided for in 780 CM R 310 5 for muitiple single dwelling units, and shall atso include ali bearding

hou,«f in similar bwldmgs arvanged for shieleer and sleeping zecommodations b which the occupants are prima rzlv
not transisnt in nature,

CHC LN T R e BT I H250 FURTOLGY DT



(See Letter from Bowdiich & Dev&e\ LLP to Building Commissioner dated July 12. 2003
attached hereto zs Exhibit AY°

On August 11, 2005, the Building Commissioner denied the Apphication ﬁ TC
part, because the Building Commissioner determined that SMNPHC’s proposed mseofie
Property required Siie Plan Review pursuant to § § JHL.A. 1 1and [V [.2 of the Town of
Framingham Zoning By-law (the “By-law™), as amcndod (See Letier from Building
Commissioner to SMINPHC dated August 11, 2005 attached hereto as Exhibit C).

2. The Anornev General's Direciive Reegarding Site Plan Review of Uses Protecied by the
Dover Amendment and SMNPHC s Application for Siie Plan Review.

By letter dated November 16, 2005 to the Town of Framingham, the Attorney General, in
its review of the Zoring By-law Amendments adopted at the Framingham Special Town
Meeting, convened on August 3, 2003, issued the following directive:

As stated in more detail above, G.L. ¢ 404, § 3, provides
exemptions {or the use of land or structures for rchclous
purposes and educational purposes While Section IV 1.2
no longer expressly exempts uses protected under G L. ¢
40A, § 3, any application of the site plan review process

fo such uses may only be applied to the extent allowed
under G.L. ¢. 404, § 3, that is, (o check for compliance
with reasonable regulations pertaining to bulk and

height of structures, yard size, lof area, setbacks, open
space, parking, and building coverage requiremenntfs.

1t is only in those instances in witicl site plan review

may be wiilized. . .we caution the (own that it may need

to modify is site plan requiremnents and process in order
to avoid a challenge that the town is applying unreasonable
regulations to a protected use. For example, requiring the
submitial of a lengthy, detailed site plan application or
requiring an application to wait nine {o twelve months for
a site plan review may be found to be an unreasonable
regulation of a profected use, and thus, inconsistent with
G L. c 404, § 3. (Emphasis added).

(A true and accurate copy of the Attorney General's November 16, 2005 letter is attached

as Exhibit D)

Accordingly, on January 11, 2006, SMNPHC submitted its Application for Site Plan
Review to the Building Commissioner for purposes of seeling the Building Commissioner’s

* atihe Building Commissioner's requesi, SMNPHC provided the Building Commissioner with a more detziled
deseription of its intended sducational vse nf{w Property by letter dated Avgust 19, 2003 (Sce Letter {rom
Bowditch & Dewey, LLP 10 Building Commissioner dated August 19, 2005 anached hereto a5 Exhibit B).

* 41 the time of the Building Commissioner's determination, the Atiomey General had not yet approved the By-lasw
amendments. SMNPHC appealed the Building Commissioner’s denial of its Change of Use Application to the
Zoning Board of Appeals on or about Septernbar @, 2003, bui subsequently withdrew s appeal afier the Attomey

General approved the majority of the By-law amendmeams
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determination pursuant to ‘Ssb tion IV.L{4}a) of the B"viaw as 1o the pertinent sections of the By-
. fo .

law applicable to Site Plan Rex or 2 change of use to a non-profit educationdl use subject w
the provisions of G L ¢. 404, C 3.‘
3. Town Counsel Issues Legzal Opinion to Planning Board Regarding ShMN

Review Application

On April 6, 2006, Town Counsel issued a Memorandum to the Planning Board in
esponse Lo ceriain questions posed by the Planning Board regarding SMNPHC’s Site Plan
P\L\-%f: « Application. Inrelevant part, Town Counsel advised the Planning Board as follows:

_.itis my opinion thei it is more likely than not that a
reviewing court would find that the proposed use of the
Properiy as described by SMNPHC would constitute an
educational use within the meaning of Section 3

1 would advise that the Planning Board limit its site
plan review as applied 1o 517 Winter Street to Parking

Impact Assessment and Standards
(A true and accurate copy of Town Counsel’s Memorandum is atlached as Exhibit E).

4, Building Comumissionar Determinegs that SMINPHC s Proposed Use i1s Educational
Within the Meaning of the Dover Amendment.

By Memorandum dated Junz 13, 2006 from the | Building Commissioner {o the Planning
Board, the Building Commissioner made the following determination regarding SMNPHC's

proposed use:

Afier a review of the applicant’s submitied documeniation
with their building permit application concerning the non-
profit status and praposed use as submitted by SMOC
attorney Jim Hanrahan, it is my opinion the proposed use
of the existing fociling at 317 Winiter Streal seondd meet
the legal standards ay an exempt wse wnder the Dover
Amendmeni. (Cmphasis added},

(4 true and accurztz copy of the Building Commissioner’s fune 13, 2006 Memoerandum
i attached as Exhibit Fi

5. Planning Board Raises Dover Amendment QOuestions at Public Hearing.

Iaspite the Building Commissicner™s determination that SMNPHC's proposed use is

educational under the Dover Amendment end Tovn Counsel’s well documenﬁed opinion, the
Planning Board nonetheless raised certain questions at its public hearing on September 7, 2000
regarding its ability w seck additional information on the stats of SMNPHC's proposed use as
an educational use and the fiture monitoring of that use by the Building Commissioner,
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In a Memorandum from Jay W Grande, Planning Board Director, (o Joseph Mikelian,
Building Commissioner, dated Sepiember 18, 2006, the Planning Board made (e followi
request:

At the continued public hearing for 517 Winter Street (The
Sage House) at the September 7" Planning Board Meeting,
the Board requested me to find out how your office verified
that the use was exempt under MGL ¢ 40A, §3. Further, the
Board would like 10 know how vou will monitor The Sage
House in the future 1o determine that the use remains exempt
OrT not.

(A true and accurate copy of the Planning Board Director’s September 18, 2006 Memorandum is
attached hereto as Exhibit G}

ARGUMENT

1 The Building Commissioner’s Determination that SMNPHC's Proposed Use is Protected
by the Dover Amendment Cannot be Challenged.

As the Town of Framingham's zoning enforcement officer, the Building Commissioner is
vested with the authority to delermine whether SMNPHC's proposed use is an allowed use under
the By-law or by statute. G.L. ¢ 404, § 7.7 Any person aggrieved by the Building
Commissioner’s decision, including the Planning Board, may appeal to the Zoning Board of
Appeals within 111;11} (30) davs from the date of the order or decision which is being appealed.
G.L.c 40A, 8§ 8,15 2 Compliance with this statutory procedure is “jurisdictional,” and failure
to file a iimely appbal deprives the Zoning Board of Appeals of the power to hear it. Qreely v,
Zoning Board of Appeals of Framingham, 350 Mass. 549, 551-552 (1966).

On June 13, 2008, in a written memorandum to the Planning Board, the Building
Commissioner determined that SMNPHC's proposed use is protected by the Dover Amendment
(See Exhibit F} In order for the Planning Board to challenge the Building Comumissioner’s
decision, it was required (o appeal the Building Commissioner’s decision to the Zoning Board of
Appeals within thirty (30) days, or by July 13, 2006, which the Planning Board failed to do. The
Planning Board cannot now second guess or unilaterally reverse the Building Commissioner’s
decision In the absence of a timely appeal of the Building Commissioner’s decision o the
Zoning Board of Appeals, the Building Commissioner’s decision is binding

i

fn additon, Town Counsel kas dircctly advised the Planning Board that a reviewing court
would likely find that SMIWNPHCs proposed use of the Property constitutes an educational use
within the mzaning of the Dover Amendment. (See Exhibit E). The use at issue is virtually

G L c 40A, § 7 slates, in pertinent part, that “{t}he inspector of buildings, building commissioner or local
inspector shall be charged with the enforcement of the zoning ordinance or by-faw. ”
TGLoc 404,68 pro ldcs i relevant part, that “[a]n appeal to the permit graniing suthority as the zoning
ardinance or by-law may provide may be taken by, _any person including an officer or boﬂrci of the city or
0Wn. .. 8ggr l"”&d bv an ord;:r or decizion of the inspector of buildings. . G L. c. 404, § 15 requires that such an
appzal “shall be taken within thisty days from the date of the order or decision which is being appeated ™ Linder
Section V I 2.a of the By-law, the Zoni ng B Board of , Appeals is empowered to hear and decide appeals in zceordancs
with G.L c. 404§ 8.

1(}0(
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identical to the uses thar Massachu et‘s courts have found to be protected under the Dover
Amendment. See, 2.2, Watros v. Greater Lynn Mental Health and Retardation hssociatic
421 Mass. 106 (1993) (proposed use of barn as a residence for three mentatly hap LE‘
is protected use for educational purpose); Campbell v, City Council of Lyan, 41p *

(1993) (group residence for elderly and menially ill persons is educatonal use); Crardner-ALGOI
Area Mental Health v. Zoning Board of Appeals, 401 Mass 12 (1987) (residential care facility
for adults with mental disabilities which eaches daily living and vocational slills 1o prepare
residents for independent living is educational use); Fitchburs Housing Authority v, Board of
Zonine Appeals of Fitchbure, 380 Mass. 869 (1980) (facility that houses adults with mental
difficuliies end trains residents for independent living is engaged in educational purpose):
Brocicton Cozlition for Homeless v. Tonis, 17 Mass L. Rep 354 (2004} (renovation of former
nursing home io operate temporary shelier for homeless famnilies is educational); Spectrum
Health Svstems. Inc, v, Framingham Zoning Board of Appeals, @ LCR 113 (2001) (facility
providing treaiment, counseling and educational services uvr persens with menial health and
subsiznce abuse problems is cducational use); Caldeira v, Zoning Board of Appeals {or the Ci[v
of Taunion, 3 LCR 123 (1993) (home for adolescent victims of sexual and/or physical abuse i
educational use); Conaregation of the Sisters of St. Joseph of Boston v, Town of Frammfzham__ 2
LCR 125 (1994) (facility that combines housing with training for single mothers, AID’s
counseling, and assistance 10 homeless families recovering from addiction is educational usz).

The Planning Board’s continued efforts to guestion SMNPHC’s proposed educational use
and request thal the Building Commissioner monitor the use in the future, as demonstrated by the
Planning Board's recent September 18, 2006 Memorandum (see Exhibit G, exceed thz Planning
Board’s jurisdictional fimits  The Planning Board does not have the authority 1o make any
deierminations regarding SMMPHCs proposed educational use and may not question the
Building Commissioner’s determination where the time 10 do so has passed. The Planning
Board's request for additional information regarding SMNPHC s proposed educational use i
well beyond the scope of its authority and suggests 2 discriminatory aninius toward SKNPH C
and the people it intends to serve atthe Sage House

In addition, SMNPLC is not aware of any other single instance in which the Planning
Board has directly asked the Building Comimissioner to monitor a use (o determine its
compliance with the use jro*.’isioxus of the By-law. The monitoring of such uses is exclusively

within the Bulding Commissioner .,v;umdzcunn as zoning enforcement officer and the Planning
Board’s request, at a migimum, raises serious questions as 1o whether SMINPHC's project i5
heing treated in o discrinminatony manner

Il The Plannine Bozrd Mav Peasonably Peeulate. But Mav Hoi Prohibit, SMINPHC s

It is well-setded that “pure” site plan approvals, not requiring the issuance of a spacial
permit, involve the “regulation of a use rather than its prohibition ™ Y.D. Dugout. Inc. v. Board
of Appeals csf( anton, 337 Mass 25, 29-31 (1970) In fact, there are two limited grounds for
outright denial of site plan approval First, "[a] board may law fully reject a site plan thet {ails 10
furnish .quai* information on the various considerations imposed by the by-law as conditions
of the approval of the plan” Prudental Insurance Company of America v, Board of Appeals of
Westwood, 23 Mass App. CL 278,283 n @ (1980)  Second, there may be cases 1 which the
“siic plan as proposed may be 5o intrusive on the interests of the public in one regulated nrp»:s;z or

IR

o
snother that rejection by the board would be tenable” [d. Thisis cons islent with tha By-
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Site Plan Review provision, which contains identical language with respect 1o the Planning

Board's authority to disapprove a site plan. See, Section IV.L.7 ¢ of the By-law

The limitation on the Planning Board’s authority to deny site plan appros

rue of uses protected under the Dover Amendment. With respect to Dover Amémsmemmses—

municipality is limited to the application of “reasonable regulations concerning the bulk and

height of structures and duenmmnw vard sizes, lot area, setbacks, open space, parking and

building coverage requirements.” G.L. ¢ 404, § 3. The Atorney General correctly directed the

Town that site plan review may only be applied (o check for compliance with the reasonable
regulations enumerated in the Dover Amendment. {See Exhibit D)

[n the instant case, SMINPHC has furnished the Planning Board with the necessary
information under the By-law and the proposed site plan is in no way intrusive on the public
terest. SMNPHC does not propose any physical changes to the Property and has provided the
Planning Board with a Parking Plan, which sets forth the compliance of the existing building on
the Property with the dimensional requirements of the By-law, and also sets forth the proposed
parking. Parking is the only legitimate area that the Planning Board may reasonably regulate
Even Town Counsel has acknowledged the limited nature of the Planning Board’s review in the
instant case and has specifically advised the Planning Board that the application of Site Plan
Review s limited o parlung concerns:

In the cunient instance, there i5 an existing conforming siructure
and continued use of that structure only requires modifications

to parking. The structure itself has not been identified for change
and the new use is similar in function to the prior use. There are »
no identified environmental or traffic concerns that have been
identifted. There does not appear to be any appreciable la‘:muma@
cencern that would be advanced by requiring these two reviews.®

[n consideration of the facts as they are known to me, and subject

to revision based on the receipt of additional or contrary information,
fwould advise that the Planning Board liniit its site plan review as
applied fo 517 Winter Street to Parking ltnpact Assessment and
Standards. (Emphasis added)

ez Exhibit B, pp. 6).

[{} Federal Law Prohibits Municipalities from Discriminating Aeainst Persons with
Disabilities Through Land Use and Zonine Decisions and Regulations.

The Fair Housing Act (42U S.C § 3601 et szq ), as amended by the Fair Housing
Amendments Act of 1988 (42 U.S C. § 3604(D) (collectively, the “Fair Housing Act™) protects
pzrsons such as those SMMNPHC plans to serve at the Sage House from discriminatory exclusion
fram housing opportunities. The law defines discrimination to include not only traditional

® a5 Town Counsel also correctly notes, the governing case law on the Dover Amendment precludes application of
the Fiscal impact and Community Impact Standards of the By-law (See Exhibit E, pg 2).
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discriminatory pracmes but also “refusa to ma ake reasonable modifications in rules, policies,
practices, or services, when such accommodat ticns may be necessary o afford such person equal
opportunity to use or enjoy a dwelling™ 42 U.S.C. § 3604 f 3 ¥B). This provigifin :

Act’s ban on d}SLrlmlﬂdUOﬂ against those with a han 1cable o local lanf Use

B
[
|
‘U
(‘\

ZOIg

decisions and practices, as Congress intended:

The Act is intended 1o prohibit the application of special
requirements through land use regulation, restrictive
covenants, and conditional o1 spacial use permits that
have the effect of limiting the ability of such individuals
to live in the residence of their choice in the community
Anpother method of making housing unavailable o people
with disabilities has been the application or enforcement
of otherwise neutral rules and regulations on henhh safety
and land use in a manner which discriminatzs. . Such
diseriminaiion ofien results from false or ovcrpro tective
assumptions about the needs of handicapped people, as
well as unfounded fears of difficulties about the problems
that their ienancies may pose  These and similar pracuces
waould be prohibited.

LLR. Rep. MNo. 711, 100" Congress, 1™ Sess. 18, 24 (1988); see also, Oconomowoe Residential
Programs. [nc. v. Citv of T\I)l\mul:m 300 F.3d 775 (2002) (City failed to provide a reasonable
accommodation when it refused to grant to group home for six developmentzlly disabled
individuals, a variance from the requirement in its 4.011111?‘ code that prohibiis the siting of such
facilities within 2,500 feet of each other); Oxford House, Inc. v. Town of Babvlon, 819 F. Supj
1179 (1993 }{Tc\x n failed 1o make reasonable accommeodation when it refused to modify the
definition of “family” in is zoning code (o include recovering alcoholics and drug addicts living

tou': her in a group home).

-

Individuals recovering from alcohol and drug addiction, who are no longer engaging in
'n ill::g | use of drugs, have been determined to be “handicapped™ under the Fair Housing Act.
e, Oxford House, Inc. v, Town of Babvlon, §19 F Supp 1179, 11882 (ED N.Y. 1993) ("{IjLis
well established that individuals recavering from drug or alechol addiction are handicapped
under the FHA ™), 24 CF RS 100 201(a)(2) (defining “handicap™ under the Fair Housing
include drug addiction, other than zddiction caused by current, illegal use of'a controlled

—

Il

ACt 1O

submstance, snd aleoholism)

The Americans With Dizabilities Act (42 U8 C § 12101, et se=q ) provides similar
prowzctions w persons with disabilities The Americans \‘» ith Disabilities Act extends 10 ali
activities of state and local governments, including any of iLs depariments, aocncias or other

instrumentalities, whether or not they receive federal funds, 42 U S C §5 12131(1)(A) and (B).
Persons recovering from or receiving mmmm ‘ot addiction to zleohol or er 125 are di _\ablﬁd
individusls for purposes of the Americans With Disabilites Act. 42 L85 C 5§ 12210(h) and (2).

In addition. the zoning decisions of mm-.gmhn:o have I"»c;:n held o l“v: an acuvlt}""’ ol
municipal government for purposes of the Americans With Disa b hu“‘ Act Innovaive Hesldh
Svstems v, City of White Plaing, 931 F Supp 222 (S D WA 19

GACLIENTEREAN 0TI L0056 FOS TR LT 5



The protections of the Fair Housing Act and the Americans With Disabilities Act exiend
P 2

to those persons that SMNPHC intends to serve at the Sage House. Any discrinfinatory
practices, including the failure {0 make “reasonable accomumodation” for such pq r@
application of zoning regulations and land use decisions, is a violation of Fadera) [ S

Conclusion

In summary, the Planning Board is bound by the Building Commissioner’s determination
that SMNPHC’s proposed use is an educational use within the meaning of the Dover
Amendment. The Planning Board has neither authority to make an independant determination
regarding the applicant’s proposed educational use, nor authority to seek additional information
concering the educaticnal use in the scope of a limited Site Plan Review. Further, the Planning
Board has been advised of this by the Attorney General, the Building Commissioner, Town
Counsel and the applicant, and the time for the Planning Board to have challenged the Building
Commisgioner’s proper determination has passed. Should the Planning Board choose 1o ignore
its junisdictional limits and attempt to conduct an independent inquiry on the proposad
educational use, such further inquiry would suggest a discriminatory motive on the part of the
Planning Board.

As the Attorney General directed, the Planning Board may only regulate SMNPHC’s
preposed use by reviewing compliance with reasenable regulations pertaining to bulk and height
of structures, yard size, lot area, setbacks, open space, parking and building coverage
requirements. Consistent with this directive, Town Counsel advised the Planning Board that its
review of SMNPHC’s project should be limited to parking concerns. Any review by the
Planning Board that exceeds this scope is not permissible for a project which propoeses awse
which the Building Commissioner has determined to be an educational use under the Dover
Amendment  Should the Planning Board insist on requiring further information with respect to
the non-profit educational use, or impose conditions in its Site Plan Review decision which go
beyend the reasonable dimensional regulations referenced above, such conditions would exceed
the scope of the Planning Board’s autherity over a Dover Amendmenl protected project. Such
actions would also raise serious questions as to whether the Planning Board was treating the
project in a discriminalory manner in vielation of state and federal law

(ACLIENTSREAS2TINO2IOF 0370507 DOCS) &
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ATTORKEYS ™

Direct telephone: (308) 416-240
Direct facsimite: (508) 929.3015
Email: Jhanrehan@boswdiich_con

October 35, 2006
HAND DELIVERED

Christopher J. Petrini, Esq.
Town Counsel

Town Qffice

150 Concord Street
Memorial Building

Room 129 |
Framingham, MA 01702

Re: 517 Winter Street, Framingham, MA

™

Dear Chris:

Enclosed is a copy of a memo which was submitted to the Planning Board today. Please
note that it has not changed from the DIEVIOUS version except for the date,

Should you have any questions, please ¢onfact me.

Very truly yours,

L }Z’f}*‘)’b@,ﬁ/ _}D/g’/‘%{/}{/ffb"(:@;(.w
James D. Hagrahan ('%,{;ﬂ A

JDH/smm
Enclosure
DICATED BUT NOT READ
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Memorial Building
150 Concord Street. Ablondi Room

Those present. Ann Welles, Chair, Sue Bernstein, Carol Spack, Clerk, Andrea Carr-
Fvans, and Tom Mahoney. Vice Chair Also present: Jay Grande

Meeting was called to order at 7.41 pm

1. Continued Public Hearine for Site Plan Approval Review. 517 Winter
Street South Middiesex Non-Profit Housing Corp.
In attendance are Jim Hanrahan, Jim Cuddy and Bob Mishow
Ann asked the applicant summarize how this project is meets the Dover
Amendment areas of review lim stated that there were questions on the
educational uses of the property and the possible monitoring of the use by
the Building Commissioner; he has submitted a memo addressing thosz
issues and noted that the town counsel has also issued a memo to the
building commissioner regarding those issues. Jim also stated that at the
last hearing they were asked to revise the parking plans, relocate the
dumpster, add landscaping around the playground area and add additional
lighting. They have done this with two parking Plans A&B which have
been submitted to the Board Jim briefly reviewed those plans pointing out
ihe differences in the parking layout
Board member comments were: Carol had concerns with pedestrian access
1o building from Winter Street, grading of the parking spaces near the
abutting properties, Sue prefers to see the parking on the East side of the
building, wondered if the existing driveways not being used will be
orassed over, preferred 1o see everareen screening for the parking field,
Andrea would like less parking along the front of the building and putting
some along the side, would also like to see a sidewalk out to Winter Street,
wants details on bike rack and would like it under the car port, Ann would
like the lighting 10 point down, likes the idea of masking the parking with
shrubs, shrubs should be left natural Public concerns were. Peter Adams
requested a chance at the following hearing to submit a response 10 the
new plans submiited He noted that they have not seen any derermination
being made on the Dover status and had the Board voted to waive the
fiscal and commumity impact reporis
Jim Hanrahan responded to the Dover question Jim stated that they had
supplied memos with the application and that letters 1o the Planning Board
from Town counsel had been also submiuted He also quoted

o5ty Octeber 1202000
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Massachusetts Atiorney General’s approval conditions on the Framingham
Zoning by-law change He referenced a letter dated June 3, 2006 from the
Building Commissioner which stated that it was his opinion that the
proposed use of this facility would meet the legal standards as an exempt
use under the Dover Amendment A letter from Jay Grande to the
Building Commissioner requesting information on how he had made the
determination on Dover Use and how he would monitor the educational
use activities A letter from Town Counsel dated September 29, 2006
indicated that the project had been determined to be a Dover amendment
protected use and the impropriety of specifically monitoring Dover
amendment uses He went on to describe what 1s allowed under the Dover
amendment use Jim added that the fiscal and community impacts reports
are not proper areas of review under the Dover amendment and noted that
this was supported by a letter from town counsel A discussion on the
compliance of parking needs ensued however the Board needs
confirmauon from the building department

Cynthia Laurora requested a plan C showing an entrance out to Winter
Street and walkway to Winter Street She is concerned that green
screening along Ardmore Road is not being addressed, and possibly
moving the playground on the south side, and will the handicap ramp be
accessibie to the playground Jim responded 1o the concerns raised by
residents by stating that the playground is in the appropriate location
related to the program within the residence, they don’t feel that the Winter
Street access is necessary, 1hey have added some landscaping but don’t
feel they should add screening which would segregate this residence from
the neighborhood

Ann recapped the open issues that need answers for the next hearing,
entrance on Winter Street, fence details, confirmation of the number of
Sage housc residents with cars Carol inquired about another parking
calculation under institutional business formula which 1s based on 1 space
per 200 sq fi of floor area including all floors and thought that this should
be look into  The Board chose option B parking on the East These are the
plans that the applicant will submit for deparimenial review

This hearing was continued to November 9, 2000 at 7:33 pm.

IL Continued Public Hearing for Site Plan Review Approval. Special
Permit for Use. Special Permit for Dimensional Relief from Off-street
Parking Design Standards. and Public Wav Access Permit. 598
Worcester Road, Middlesex Savings Bank.

In atiendance are Tim Hanrahan, Bruce Weisberg, Brian, Alan and Liana
Moore Danny Nau. Framingham Tree Warden and Ed Fulier, the
Planning Board 393 Consultant Jim stated that in response to Board and
epartment comments they have revised the pians accordingly Danny Nau
vave a brief summary of the issues with the work in the right of way He
stated that there are currentlv three (3) 67 Norway maples that are failing
and he recommends that they be removed He also recommended that 510

Planning Board mesting minutes for October 11 2000 Page 2ol 3
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7 small tc medium trees can be planted in that area and agrees with the
species chosen. Ed Fuller agreed with removal of the 3 trees and the
species chosen however he thought that 5 would be a better number of
irees The Landowner will maintain the trees perpeiuity, as long as they re
there Jim raised a point of order noting that part of this hearing 1s for a
Special Permit 2nd that Sid Gorovitz was a member siiting on the hearings
and Carol was not sitting because she hasn't been there for previcus
hearings, so they (the Applicant) would have to waive the absent of Sid 10
proceed and Carol can not participate in the voting. The applicant did
agree 1o go forward with only 4 Board members voting The applicant
reviewed the revised plans, noting that they would be providing new water
and sewer service, storm water drainage overflow and a new drain
manhole A pedestrian walkway was also added from Route @ and the
sidewalk in front of the building was widened with the addition of a grass
area d Fuller stated that most of his issues were resolved when he
received the list of waivers, however there is still and issue with a fence
which is dependant on an ecasement. He felt that the plan meets the
concerns of the Board but noted there is still 2 discrepancy on the plans
and the Board needs 1o have the set with the raised planters, and he
recommended that the arass strip along the front is foo small and should
be decorative pavers instead. Jim stated that after several conversations
with abutting property owners it seems unlikely that they are going to
orant the casement 1o allow the installation of the fence The Board voted
4 in favor to not having the fence. The landscepe architect will see the
{inal construction plans for review Ann noted that ihere are no more
landscape or architectural issues and they will schedule the next hearing
[or decision review

This hearing was continued to November 9, 2000 ar 8:30.

Miscellaneous Administrative

a. Bishop Street trees - Danny Nau summarized for the Board what is
happening at Bishop Streer He stated that during routine strect
maintenance they noticed a tree crew working on Bishop Sireet for Mr
LeBeau removing Town shade trees and at that time he had them stop the
work As a result of conservation with Jay Grande he discovered that ihere
was a misunderstanding of what permissions were given and what work
was allowed Danny noted that he met with Mr LeBeau, Paul Scori and
Tay Grade and agreed upon mitigation of a 2 1o 3 ratio because of the
violation Me then informed Mr LeBeau that the remainder of the wrees
necded (o be posted and that they would need to come before the Planning
Board 1o decided on the remaining trees Danny has asked for a planuing
scheme and becavse of the number of trees removed and the size of the
area other trees will need o be used in different parts of town to benefit
residents  Mr LeBeau has aureed (0 set up an account to fund these
plantings.

Carol Spack moved that the Framingham Planning Board suppori ihe

Puge Jof 3



] Tree Warden’s recommendation concerning the Bishop Street re-
2 vegetarion and the fund and dollar antount he recommends to mitigate
3 damage done by the applicant before us on Bishop Street and that the
4 funds be deposited and a planting plan need to come before the Board
5 prior 1o any isswance of occupancy permits. Andrea Carr-Evans
G seconded the motion. The vote was 5 in favor and 0 opposed
7
8 Iv. Informal 700 Worcester Road. Steve Weitz discussed with the Board a
g proposed change of use at the site. Jay noted thai because of the change in
10 use and that the building is aver 8000 sq fi this will require site plan
11 review. The applicant stated that they want 1o change the use 10 an Asian
12 super market They are concerned over the amount of landscaping
13 improvements that the Board may require them to make The Board
14 discussed the site, numerous site access and internal traffic issues
13 surrounding it Tay stated that the Board needed to determine what the
16 objectives of the site plan review for this site may be and they would necd
7 1o decide 1o hire any consultants This application should follow site plan
18 review and the applicant needs to decide what they want to do
19 Y. Miscellaneouys Administrative
20
21 a. Have minutes reissued electronically to the Board
32
23 b. 67, 75 and 87 Swift Road, Jay stated that he has a building permit
24 sienoff for these lots and is looking for direction from the Board These
25 lots appear not to trigger any review and he recommends that he be able to
26 sign off form that approval is not required The Board agreed.
27
z8 Tont Mahoney moved to suspend the Planning Board regulations to do
29 business after 12:00 am. Andrea Carr-Evans seconded the motion. The
30 vote was 5 in favor and 0 opposed
31
32 e. Carol Spack noted that the Lowes site has rocks deposited along the
33 access driveways and hopes that they are not going 1o stay as accents Sue
34 noted that she and Ed Fuller had walked the site and that there are many
35 problems with that site’ Lowes will be coming in to discuss these issues
36
37 V1.  Executive Session
38 Tom Mahoney moved 1o go into executive session te talk about litigation
39 and return into regular session for the purpase of adjourning. Andrea
40 Carr- Evans seconded the motion. The roll call vote all yes.
11 I.  Meeting Adjournment
42 Andrea Carr-Evans moved to adjourn. Carol Spack seconded the motion. The
3 vote was 3 in favor and 0 opposed. The meeting adjourned at 12:25 pm.
44
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Respectfully submitted,
Mary Reynoids
Recording Secretary

== THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE
PLANNING BOARD MEETING OF JANUARY 4, 2007

Ann V. Welles, Chair
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Memorial Building
1530 Concord Street, Ablondi Room

present. Ann Welles, Chair, Sue Bernstein, Carol Spack, Clerk and Andrea Carr-
Thomas Mahoney, Vice Chairman arrived ai 9.00 pm. Also present: Jay Grande

Meeting was called to at 7.32 pm

Continued Public Hearing for Site Plan Approval Review. 517 Winter
Sireet South Middlesex Non-Profit Housing Corp.

In atlendance were Jim Hanrahan, and Jim Cuddy (All presentation
comments are made by Jim Hanrahan and referred to as “Jim™ in the
following narrative } Jim reminded the Board that at the last hearing he
presented the updated alternative plan and based on a consensus of the
Board they have finalized that plan with minor changes. The Plans have
been circulated and he noted that the only comment received was from the
Fire Department Jim stated that he spoke with Fire Marshal Mauro who
was satisfied with the changes with the exception of the chained gate at
the end of the driveway  Jim noted that they are willing to go with the
wishes of the Fire department and/or the Board on the gate issue. Jim
noted that the interim building commissioner has submitted another
determination. at the request of the Town Manager that the property is
subject to protection under the Dover Amendment  Jim reviewed the
minor requested plan changes that wese not on the last version of plans
presented 10 the Board These changes included the moving of the bike
rack 1o be under the car pon, the additional plantings, and the No Turn
sign was missed but will be added Jay confirmed the indication of
acceptance from the Fire Department but has not received a formal fetter
to date Jim explained the reasoning behind the additional application hled
for Public Way Access This application was filed in response 10 the
changes requestad to the driveways by the Fire Depariment (o increase the
wrn radius Resident concerns were over the raffic generated by this
aroject and request additional information  Jim responded to the concern
noting that he would loak into the traffic study and provided clarification
Concerns over the Dover Amendment determination were sill prevalent
among the residents Abutiing residents want privacy screens, the
playeround moved and an entrance on Winter Street, and questioned the
possible need for two playgrounds Cynthia Laurora requesied | hour time
to present the neighborhood view  The Board agreed and will ellow the

Plapping Bourd mesting minvies for Movanher 9 2005 Page § of &
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presentation at the next hearing Andrea feh there is still a need for a
pedestrian walkway She would also like to see fence samples and added
that the screening along Ardmore is not sufficient to buffer noise Carol
raised issue with questions raised at the October 12" meeting and that she
has not received a response from the applicant regarding whether
institutional use is determined Jim stated that the determination was made
under the use category of non-profit educational to calcutate the parking
Carol wanis pedestrian areas shown on the plans and a sidewalk out 10
Winter Street, parking controlled numbers and no parking on the lawn, a
restriction that the mature trees remain on the site unless proven to be a
hazard, and to reconsider the location of the playground and the possibility
of two small areas

This hearing vas continued to December 7, 2006 ar 7:35 p.n.

Continued Public Hearing for Site Plan Review Approval. Special
Permit for Use. Special Permit for Dimensional relief from Off-sireet
Parking Desion Standards. and Public Way Access Permit, 398
Worcester Road, Middiesex Savings Bank.

In attendance are Jim Hanrahan and Bruce Weisberg Jim stated that since
the last hearing they have drafted two decisions One being for the Special
Permit for the Drive-Through and the other for Site Plan Review, the
waivers, Special Permit for Dimensional Relief for Parking and the Public
Way Access Permit He added that there has been a comment letter that
had come in from DPW and that they called other departments for
addifional comment request and that he doesn’t believe there are any other
outstanding is departmental issues

The Board reviewed the decision documents 1066-06 and 1067-06 making
edits and changes as necessary The Board voted on each waiver
separately.

Tom Mahoney moved that the Framinglham Planning Board grant the
wavier for the provisions in sections 4. B.2.b for parking and required
setbacks. Andrea Carr-Evans seconded the mation. The vore was 4 in

Savor O opposed (Carol Spack not voting).

Tom Mahoney moved that the Framingham Planning Board grant the
wedver for the provision in sections 4.2 ¢ for the set back of the
building prokibiting the location of any parking space within 3 feet af
the huilding. Andrea Carr-Evans seconded the motion, The voie was 4 in
favor O opposed (Carol Spack nor voting).

Tom Mahoney moved that the Framingham Planning Board grant the
waiver for the provision in sections 4.K.8.1 for landscaping adjacent to
the brilding prohibiting the location of any parking space within 5 feet
of the building Andrea Carr-Evans scconded the motion. The vote was 4
int favor ( opposed (Carol Spack not voting).

Planning Board mecting minwtes for November 9, 2006 Fage 2 of' 3
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Tom Mahoney moved that the Framinghaw Planning Board grant the
waiver for the provision in sections 4.B.3 foomote 13 design standards
requiring end stalls reswricted on one or both sides by curbs walls fences
or other obstructions to have a minimupwidth of 10 feet and
maneuvering space on the isle end of at least 3 feet in depth and 9 feet in
width, Andrea Carr-Evans seconded the motion. The vote was 4 in favaer
#t oppased (Carol Spack not voring).

Fom Mahoney moved that the Framingham Planning Board grant the
waiver for the provision in secrions 4.G.6 b open space and set hack
requiring a landscape open space of 10 feet in depth along the entire
widtl of the lot along the front lot line in-any district where the front sef
back is reguired Andrea Carr-Evans seconded the motion. The vote svas
4 in favor 0 opposed (Carol Spack not voting).

Tom Mahoney moved that the Framingham Planuing Board grant the
wativer for the provision in sections 4.K.8 {1 landscape buffer strip
Andrea Carr-Evans seconded the motion. The vote was | in fuvor 0
apposed (Carol Spack not voting).

Tom Maloney moved that the Framingham Planning Board grant the
waiver for the provision in sections 4.15.a.9 contains and scope of
application requiring drainage computation and limmits of flood ways
shown where applicable. Sue Bernstein seconded the motion. The vote
was 4 i fuvor 0 opposed (Carol Spack not voting).

Tom Maloney moved that the Framingham Planning Board grant the
waiver for the provision in sections 4. K 8.f 2.a landscape buffer strip
specific standards requiring landscape buffer strips to be 173 of the
distance benveen the street, right of way and building line but not less
than 15 feet in depth. Sue Berstein seconded the motion. The voie wis
in favor 0 opposed (Carol Spack not voting).

Tom Mahoney moved that the Framingham Planning Board grant the
waiver for the provision in sections £ RK.8.f22.a landscupe huffer strip
specific standurds requiring fandscape buffer strips to be 1.3 of the
distance benween the swrect, right of way and building line but not less
than 13 fect in depth. Andrea seconded the morion. The vote was 4 in

favor 0 opposed (Carol Spack not vating).

Tom Mahaoncy moved that the Framingham Planning Board grant the
waiver for the provision in sections 4.K.8f2.c 1 landscape huffer strip
arrangement of the bylaw requiring the planting of at least one 1ree of
every 27 linear feet of sireet frontage. Aundreu seconded the motion The
vore was 4 in fuvor O opposed (Carol Spack not vering).

Planning Dowrd mecting mimes for Noveter 82000 Page 3 of 5
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Tom Mahoney moved that the Framingham Planning Board grant the
waiver for the provision in sections 4.K.8.f 2.¢.2 landscape buffer strip
arrangement of the bylaw requiring the planting of at least 4 shrubs per
100 square feet of landscape area in the buffer zone. Andrea seconded
the motion. The vote was 4 in favor § opposed (Carol Spack not voting).

Sue Bernstein moved that the Framingham Planning Board approve the
application for Middlesex Savings Bank for Site Plan Review, Public
Way Access Permirt, Special Perniit for Dimensional Relicf to Off-Streer
Parking Design Standards pursuant to 4.8.3.g. as well as section 5.E.
and waivers from certain provisions of the by-leow for the property ar 598
Worcester Road dated November 9, 2006 as amended this evening
docrment numbered 1066-06. Tom Mahoney seconded the mmotion. The
vote was 4 in fuvor and 0 opposed (Carol Spack not voting)

Tom Mahoney moved that the Framingham Planning Board approve
the application of Middlesex Savings Bank for Special Permir for Drive-
through banking window for 598 Worcester Road as discussed ronight
subject to the provision in the Site Plan Review decision that have (o bee
carried over as modified tonight and inserted into document 1067-06.
Sue Bernstein seconded the motion. The vote was 4 in favor and 0
opposed (Carol Spack not voting).

Continued Public Hearing for Definitive Subdivision Plan Review and
Public Wav Access Permit for 397 Old Cennecticut Path. The Paulini
Loam. LLC. Waterfield Desien Group. Inc

In attendance are Jeff Roelofs and Mike Rademacher

The Board discussed the issues around the length of the subdivision road
and how the measurement is calculated The Board reviewed the Decision
for the Definitive Subdivision document 1046-06 making edits and
changes as necessary Due to the extensive amount of changes made to the
decision documents Board members were not comfortable voting at this
time and requested an extension until December 7, 2006 to allow for time
to review and prepare the decision documents. The applicant agreed 1o the
exiension

Tom Mahoney moved to close the public hearing. Carol Spack seconded
the motion. The vore was 3 in favor and O opposed.

This hearing was continued to November 30, 2006 to review the
decision.

Tont Mahoney moved fo suspend the Planning Board rules and conduct
husiness after midnight. Andrea Carr-Evans seconded the motion The
varte was 5 in favor and O opposed.

Approval of Minutes

The Board reviewed the Minutes for July 13, 2006 Swe Bernstein maved

Planming Bosrd meeting mimutes fop November . 2006 Page 4 of 3
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to approve the minntes of July 13, 2006 as amended. Andrea Carr-Evans
seconded the motion. The vote was 3 in fuvor and § opposed

I.  Meeting Adjournment
Tom Mahoney maoved to adjourn. Carol Spuck seconded the motion. The vote

was §in fuvor and 0 opposed. The meeting adjourned at 11:38 p.nt.

Respectfully submitied,
Marv Revnolds
Recording Secretary

=+ THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE
PLANNING BOARD MEETING OF JANUARY 4, 2007

Ann V. Welles, Chair

Page & of 3
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Planning Board Meeting Minutes for
Tuesday, December 7, 2006

Memorial Building
Framingham, Massachuseits

Members Present: Tom Mahoney arrived 9.30 pm . Ann Welles, Sue Bernstein. Carol
Spack, Andrea Carr-Evans

Staff Present: lay Grande, Planning Board Director

1. Meeting Called to Order

oy

The meeting was called to orderat 735 pm
II. Agenda
Reading of azenda by Ann Welles, Chair

T Continued Public.Hearino for Site Plan Review Approval. 517 Winter Street,
The Saee House. South Middlesex Non-Profit Housing Corp.

fim Hanrahan updated the Board. He addressed the presentation in terms of going

beyond § dimensional issues under the Board's jurisdiction. and referenced how the

Planning Board has been admenished on what can be addressed and that issues that go

beyond the 8 dimensiunal issues would violate Fair Housing Act and American with

Disabilities Act

1V. Public Hearine for Public Wav Access Permit. 517 Winter Street. The Sage
House. South Middlesex Non-Profit Housing Corp,

Ann Welles read the public hearing notice for the Public Way Access Permit into the
] !

recornd

Motion by Carol Spack that the information submitied by SMOC for Site Plan Review be
entered into the recard for their Public Wav Access Permit. Second Andrea Carr-Lvans
Unanimous volte in favor

The Planning Board consolidated public hearings. STEPPS power point presentation by
neighborhood Judy Lear presented the power point presentation  Cindy Laurora also
assisted in the presentation on neighborhood requests

Carol Spack questioned ihe access on to Winter Street and power point presentation in

regard 1o existing (rees

Planninp Boad Moding Mlinues By Docember 72067 gape 1ol 69




Judy Lear, Precinct 11, stated that there is a dead tree located where the driveway 1s
proposed on Winter Street. Historic aspects are keeping the property in good repair
Peier Adams, precinct 11, requested maintenance bond for property  Ted Cosgrove,
Precinct 11, stated change in grade needs 10 be discussed with neighbor concerning
crosswalk, but crosswalk is something that should really be explored and with great
signage and street marking would help, since Winter Street is perilous Barry Argell, 18
Ardmore Rd, referenced the historic nature of home and that prior owners put addition
that did not replicate original nature of the building with Spanish Tile

Andrea Carr-Evans questioned security Jighting request in the preseniation being
contradictory to but neighbors’ complaint that lighting was too high and too much light
Carr-Evans would ke {o know more about how high? On the building or not? On the
parking lot? Confused by the fence and relocation? James Hanrahan stated there was
never a proposal to move fence  SMOC has agreed to discuss with Mrs Carney about
replacement of ihe fence in her response for replacement of the fence They are
agreeable to installing a similar fence subject to Mrs Carney’s approval

Cynthiz Laurora of Winter Street, precinct 11, stated that the fence was erected and
owned by Mrs Carney She would like to see low lighting at least, since worried about
security  Plans submitted by neighborhood or any plan should show green plantings such
as evergreens, as many as possible, along entrance and parking area

Andrea Carr-Evans, stated 1t looks fike two playerounds are,on the plan and is concerned
about cioseness to Ardmore and Winter Street

Judy Lear, precinct 11, playgrounds fram original site plan and only moved slightly
forward from Ardmore Road and more 10 the side of the building versus rear of building
One playground  Snow removal areas possibly?

Cynthia Laurora, requested proper landscaping and fence it can look like an estate fence

Ellen Casey, resident, stated that the nursing home had a spot hght and it never bothered
her because she was concerned about safery  Very dark and very secluded area  Afraid
of who will be lurking out there. Want motion light on north side in parking area Some
kind of lighting

James Hanrahan responded that they agreed 1o @ maximum number of 40 residents and
the location of the playground  No expansion was called for with this program The
playvground would be located as shown on the last neration or located iefi area on front of
driveway in snow disposal area, and that for offsite improvements they would not agree
to them and not called for with this application Mr Mishu made a presentation and
applicant’s position is that the movement of the historic location of the driveway is not
called for, would be less safe and not warranied for this use. They accept condition that
trash for the dumpster will be from the site only  Lighting is bollard ighting and the idea
of motion sensors sirikes Hanrahan as unnecessary and if the Board wants one high licht
he would agree, but tried to reduce lighung while making the parking area safe

Manning Board Medting Minutes for Decembey 7. 2006 page 2of 6



Regarding the issue of sidewalk from Winter Street. the concerned is that it 1s a sidewalk
‘o nowhere and hat there is no interconnection and therefore serves no purpose for the

esidents o ties into any meaningful walkway and therefore the applicant would object.
The last questions on traffic. Mr. Mishu was here 1o address them

Andrea Carr-Evans noted there are sidewalks on Winter Street and is a hiitle concerned
Ann Welles asked if there is a designated smoking area. James Hanrahan stated that they
have never had a desiznated smoking area and discriminatory 10 establish a designaie
smoking area  Smoking is allowed in building

Diane Momgomery. precinet 7 and lives next 1o a SMOC program on RBadger Road. Do
pot have jurisdiction over smoking in home or telling them how they can operate

Diane Harkness, precinct 4 town meeting member, disagreed with not needing sidewalks

Poor people walk. The 10 foot fence and perimeter of lichts and trees seems 10 creaie a
fortress. 1f vou are going 10 be paranoid you should pui security lights in

Peter Adams, precinct 11, commented about smoking and stated previous speaker has
misspoken on lighting and landscaping and shocked that residents are going o smoke

Ann Welles reviewed neighbors’ request for access off Wiater Street and traffic and
asked the Applicant’s Counsel and Principal to give a complete response Not intending
to further study Winter Street responded James Hanrahan Ann Welles requested input
from Applicant’s Counsel on preference 1o Framingham Residents The Planning Board
asked that the Trafiic Roadway and Safety Committee review the neighborhood
presentation and plan 2 and crosswalk for Winter Street

Barry Arschell, 18 Ardmore Road stated it depends on which mid-block you want the
crosswalk 1o be located and disagree with most of the comments representing the
neighborhood and concerned with the proper pruning and maintenance of the Beech Tree
at the corner

Ned Price of the Standing Committee on Planning and Zoning stated 2 acres is
appropriate size and reasonable compromise for this facility

Larry Hendry, Ardmore Road, the widening of Ardmore is geniing dangerously close io
90 degree and bring further 1o the cast o prevent it gening closer to the particular curve.
Requested schedule from Applicant on facility programs and activities

Ann Welles stated that the continued public hearings will be on January 4, 2007 a1 3 30
pm

V. Occupaney Permit Request for 571 Warcester Rd Nissan

Thomas Mahoney arrived 1o the meeting

Planning Board Megting WHnwer for Deconber 7 M page b ol 0



Review of facade changes by James Hanrahan He requested release of bond Susan
Bernsiein moved to reduce the bond and hold $5,000 for one year to December 1, 2007,
The motion was seconded by Carol Spack The vote was 5 in favor, 0 opposed

Susan Bernstein moved that pursuant to March 27, 2001, Decision, Condition 6. that the
Planning Board approve the revised facade chan% SUb_]a":‘CI io the signs complying with
the sign by-law and submitting said plan for 11e Planning Board records The motion was
seconded by Thomas Mahoney The vote was 5 in favor, 0 opposed

V1. Public Hearine to Amend or Modify a Site Plan Review Approval, 297 Union
Ave. McGowan Realty Trust .

Reading of public hearing notice by Ann Welles

Presentation by Paul Galvani, Attorney for the Applicant Nobody spoke in opposition to
the amendment

Carol Spack move (o amend decision dated May 1989 for McGowan, title of deusnon {8

follows o have paragraph 5 a in its entirety replaced starting with “Anv use to
deleting b and d i entirety  The motion was seconded by Andrea Carr-Evans The vote

was 0 in favor, 5opposed The motion failed

Susan Bernstein moved to delete section A and replace with a new sgction A stating that
any change in use to another use category in the Zoning By-Law that will require new
off-street parking and will require a new approval from the Planning Board The motion
was seconded by Andrea Carr-Evans  The vote was 3 in favor. 0 opposed.

VII. ANR Plan Review {or 37 Cavanaugh Sireet

Bob Drake presented the plan to the Planning Board

Thomas Mahoney moved that the Planning Board endorse the plan of land in
Framingham on the north side of Cavanaugh Street for the lots shown as 9a and 10a
prepared by Bob Drake. dated October 2006 The motion was seconded Susan Bernstein
The vote was 3 in favor, 0 opposed

VIII. ANR Plan Review for 815-819 OCP

Thomas Mahoney moved that the Planning Board endorse the plan of land in
Framingham for the creation of 3 lots prepared by R W Hart Associates, dated October
22. 2006 The motion was seconded by Carol Spack  The vote was 5 in faver, O
opposed.

Y. ANR Plan for 367 Winter Street

Planning Bawrd Becting Minutes for December 7. 2006 page 4 of 6



Rubian Mergovian presenied the plans.  Thomas Mahoney moved that the Planming
Board endorse the plan of land on the corner of Crest Road and Winter Street for the
division of land creating 4 lots on the south side of Crest Road for the owner John
Materese  The motion was seconded by Carol Spack  The vote was 5 in favor, O
opposed

W, Discussion. 747 Water Street. Heritage House

Paul Galvani, Aniorney for the Applicant and Donald Block, Chair of the Heritage House
Board were preseni. Mr Block stated that he resigned from the Finance Comumitiee to
avoid 2 conflict of interest and that the Assisted Living Facility is not tax exempt  Mr.
Galvani reviewed the proposal to expand the building and stated the need 10 go to ZBA.
Mr Galvani said they are scheduled for next Tuesday night before the ZBA. 1fapproved,
ihis proposal will come formally before the Planning Board 1t is before the ZBA for
setback, height and density variances. The Floor Area Rario is 264 They are proposing
12 new units, 2 will be demolished resuiting in a net gain of 10

Y1, Release of Bond. 2-18 Beacon Street

Susan Bernsiein moved to refease the bond for 2-18 Beacon Street The motion was
seconded by Carol Spack The voie was 5in favor, O opposed

YT1. Release of Bond for Murray Iili Estates

Susan Bernstein moved io release the bond for Murray Hill Estates The motion was
seconded by Carol Spack. The vote was 5 in favor. 0 opposed

NTiL Miscellaneous Administrative

o
v
H

Siie fssues with tree buffer raised in letier to the Board concerning 739-761 Worcester
Road and staff needs to contact the owner

Sysan Bernsiein mentioned that the Eastern Bank site on Cochituate Road has a for sale
sign on it

Ann Welles requesied that Jessica email another copy of the Land Disturbance By-Lawy

XIV. Executive Session

Thomas Mahioney move that the Planning Board go nto executive session to talk about
the ongoing Nexum Litigation and re-enter regular session for the sole purpose of
adjourning  The motion was seconded by Carol Spack.  Ann Welles requested a roll call

cote Apdrea Carr-Evans, ves  Thomas Mahoney, yes Ann Welles, ves Susan
Bernstein, ves Carol Spack, ves

Planging Peend Mectine Mmires for Dogomber 7005 e Fof' G



NV, Meeting Adiournment

Motion to adjourn by Andrea Carr-Evans. The motion was seconded by Carol Spack
The vote was 4 in favor, 0 opposed, 0 abstaining Meeting adjoumned at 12:25 am

Respectfully submitted,

John Grande
Recording Secretary

«*THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THL
PLANNING BOARD MEETING OF FEBRUARY 28, 2007

Ann ¥V Welles, Chair
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Memorial Building
130 Concord Street, Public Hearing Room

Membhers Present: Ann V. Welles, Chairperson, Thomas F Mahoney, Vice Chairperson,
erol Spack, Clerk, Andrea Carr-Evans, and Susan P Bernstein and Associate Board
Member Sidney Gorovitz  Staff Present: Jay Grande, Planning Board Director

Meeiing was called to order at 735 pm

I. Reading of Agenda

Ann Welles, Chair, reviewed the 2agenda

Thomas Mahoney moved to have the Planning Board go inio Executive Session to discuss
ongoing litigation with Great Brook Valley Community Heaith Center and then leave
execulive session 1o go back into regular session The motion was seconded by Susan
Bernsiein A roil call vote requested by Ann Welles, Chair. Carol Spack, yes  Susan
Bernstein, yes. Thomas Mahoney, yes Andrea Carr-Evans, ves. Sidney Goroviiz, yes
and Ann Welles, ves

1. Continued Public Hearing for Special Permit for Use, Special Permif for
Reduction in the Required Number of Parking Spaces and Public Way Access
permit and to Amend or Modifv a Site Plan Review Approvai for 1 Hamilion Strect.
Walereen’s North Framingham Plaza Realty Trust

Paul Galvani, Attarney for the Applicant. Jim Gordon, Gordon Realty Trust  Joe Sullivan
of McCarthy and Sullivan Engineering and Richard Hunt, the Applicant’s Architect

The first Conservation Commission public hearing was held according to Joe Sullivan and
ihe Commission seemed happy with the improvements Also. Mr Sullivan srated that he
was requesiing on the Applicant’s behalf a reduction in parking.

MaryBeth Murphy of the BSC Group, the Board s consultant, presented review
comments submiried 1o the Planning Board. document number 122-07

The Chair, Ann Welles, referenced documents received on this Applicaiion

Thomas Mahoney asked where the floodpfain is located on the site The building is out of
the floodplain according 1o Joe Sullivan  Thomas Mahoney asked if they considered new
construciion  Bim Gordon mentionad leases are at issue and other factors

Praming Hoard meciing smineios for muan 3, 2007 Page Tol &
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Susan Bernstein mentioned the site lines brought up at the last hearing and looked at it and
found the vehicles parked along the curve is obstructing the line of site. How are you
addressing the dumpster issue? Richard Hunt stated that there are problems with parking
and drives and changes would lose 10 to 12 parking spaces in addition ta the 10 10 15
being considered by Mr Suilivan

Andrea Carr-Evans stated that she is looking at eliminating one of the curb cuts on School
Street, due to the proximity of the proposed curb cut and existing driveway opening on
School Street

Carol Spack said that her biggest concern is pedestrian safety on the site. Dunkin Donuts
near Saab Dealership has drive-thru on front of the site and hoping it was not too late for
relocating drive-thru for this project and where presently located is not a workable
location Look at the Dunkin Donuts site design  Carol Spack said that there is a need to
walk on three sides of the buillding

Ann Welles received an email from Audrey Heall and hopes the email will go inio the
record. Jim Gordon said he welcomes comments and opinions and couple of good ideas

will be considered

Ann Welles requesied Applicant to provide parking data from similar developments to

justify reduction to improve landscaping, vehicie and pedestrian saiety.

Hank Moran, precinct 3 Town Meeting Member, responding to landscaping and this
whole area was a concern with respect to site line and concerned about planting of tall
trees which could block site fines, since it 1s a blind turn. Second, in the back side
confusion about the fandscaping and trucks, the dumpster trucks, drive-thru, pedestrian
iraffic and parking spaces creating a lot of activity and the trade offs are not favorable to
having a drive-thru back there and like 1o see other solutions  Thirdly, the drive-thru itself
may impact on the number of parking spaces needed  Still think the impact of the drive-
thru on parking should be looked at more carefully

Ann Welles, mentioned ManyBeth Murphy’s recommendation, the need for cone studies
The Applicant should look at the use pattern in the rear of the building

Greg Doyle, resident of 126 Meadow Street, stated it would be great to give this shopping
plaza a major overhaul I would echo Mr Mahoney’s comments and ask Mr Gordon to
strongly consider a building and invesument in the community That would resolve a lot of
the other issues  Also, the issue with the site lines and the need to tighten up the
intersection (School Street and Hamilton Street) and create a real “T" intersection and
pursue Queen Street access option | do not believe a drive-thru is warranted at this site

Thomas O Neil, precinct 8, the formula you vse is 1 parking space per 200 square feet

Can you reduce the square footage of the building by 5000 square feet? Deeply concerned
with the reduction in parking and congestion.

Planring Board meeting minutes for Januar 4, 20607 Page 2 of &
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Paul Galvani wanis 10 et some reading on the drive-thru issue and Walgreens will not go
through with this project without the drive-thru This is not 2 fast food chain

Linda Panzeera, precinct 3, stated she has great safety issues  Hoped that they would go
through with their project without the drive-thru  Hope to see green space Target date
for completion?

Tim Gordon stated the construction time could take up 1o a year and could vary.

Susan Bernstein would like 10 see a complete sign package and that the signage on the
various businesses should be of a uniform styvle

Ann Welles stated that the continned public hearing will be February 8, 2007 at 8.30 pm
Topics are to be reduction in parking and start of architecture discussion

JIT. ANR Plan Review for 31 Crestwood Road

Jim Troops. Professional Land Surveyor in the Commenwealth of Massachusens,
reviewed purpose of the plan

Thomas Mahoney moved that the Framingham Planning Board endorse the Plan of Land
in Framingham prepared by James Troops for the owners to create Parcel A on a plan
dated December 2, 2006 Andrea Carr-Evans seconded the plan. The vote was 5 in
favor.

IV, Qccupancy Permit Reguest. Hess, 1701 Worcester Road

Andy Lauten Bacher from Hess and Mr Fealimen were present representing Hess. Mr
Bacher referencee Bd Fuller’s jetter  Susan Bernstein mentioned that there was no street
number on the sign The by-law specifically states that the street number needs to be on
the sign. The fire suppression nozzles are suspended above the pumps  Please consider
wall pack highting on the building stated Thomas Mahoney Thomas Mahoney moved
that the Pianning Board approve the temporary occupancy pernut 1o fune 1. 2007 subject
(o the street number installation Andrea Carr-Exvans seconded the motion - The vote was
3 in fvor. O opposed

Thomas Mahoney Ioft the meeting

V. Discussion of Modification o Approved Site Plan for 517 Worcester Road

Babar Khan with Gunter Design Group representing owener and Paul Galvani attorney for
the awner were present Overview was provided by Jay Grande Babar Khan went over
{he changes M Decas the operator of the store was also in attendance Thomas
Mahoney stated he is disappointed in the time it has taken to get these improvements

Planming Board mesting minutes for Jauan 3 2007 Page 3 of &
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made Agrees with the improvements except for a change to the crosswalk and the big
issue is the last car in the queue Like the idea of moving the order board, but will go
back 1o the traffic issue Paul Galvani mentioned Steve Cronin, Traffic Safety Officer, is
having an untrained person doing traffic control More signage was the request of Carol
Spack Walkway and steps requested by Susan Bernstein. There was a consensus of the
Board to have improvements made on a trial basis

Thomas O Nei stated that the ncighborhood would reject a driveway entrance from
Lockland Avenue 1o the site The proposal is an effort, not a solution

The Applicant will submit a narrative with plan of interim improvements for the Board to
accept The Board will monitor the improvements and if successful will direct the owner
1o submit an application to amend or modify an approved site plan

V1. Continued Public Hearing for Site Plan Review Approval and Public Way
Access Permit Tor 517 Winter Street. South Middlesex Non-profit Housing Corp..
The Save House.

Susan Bernstein moved to start a hearing afier 10:00 p m. The motion was seconded by
Andrea Carr-Evans The vote was 4 in favor, 0 opposed Thomas Mahoney lefi the
meeting at 1048 p m and he is not participating in the public hearing

James Hanrahan, Applicant’s Attorney and Mr Bob Conyer, Chief Operating Officer were
present

James Hanrahan reviewed his memo to the Board, document number 120-07, responding
1o questions raised at the last hearing  Susan Bernstein passed out regulations Under 808
CMR 1 00 Commonwealth of Massachusetts and asked about participation in a pilot
payment. James Hanrahan stated that the Applicant will not discuss it in the context of
Site Plan Review

Report from Tay Grande on Traffic Roadway and Salety Committee Meeting

Suggest crosswalk down near Winter Park or other appropriate location approved by

Traffic Roadway and Safety Committee as a condition according to Susan Bernstein

William LeBarge, precinct 16 Town Meeting Member and Chair. ask that in the future
SMOC institute a moratorium in Framingham unti] they can show that they are opening
programs in abutting communities and other communities

Ned Price, precinct 17, there is about a two acre parcel with 40 people spread out equates

1o x number of housing and since Dover states you can only address reasonable bulk and
arca standards and believes that the lot area of the site is reasonable for this proposal

Pianning Board meeting minutes for Jepuany 4, 2007 FPage 4 of 6
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Larry Hendry stated that three issues were addressed by the Traffic Roadway and Safety
Commitice, sidewalk, driveway off Winter Street and driveway on Ardmore How they
voled will be recorded in the minuies

Peter Adams, 222 Edgewater. stated this is the first time he has seen the plans and one of
the identified tree species is Norway Maple which is an invasive species  Cynthia Lavora,
precinct 11, presented 1510 18 neighborhood requests and want SMOC to respond
individually to each as a checklist before the hearing closed

Ms Dawn Harkness TM precinct 4 stated that she supports sidewalks

James Hanrahan siated that the suggestion that the entire site be used would be an
unreasonable imposition since it would exceed the requirements under Zoning

Ann Welles stated that the continued public hearing will be on Thursday January 25% at
830 pm The Board asked the Planning Board Director to have the new Social Services

Director review decision and make recommendations and also Town Counsel

Motion by Andrea Carr-Evans to conduct business afier midnight  The motion was
seconded by Susan Bernstein  The vote was 4 in favor (Tom Mahoney absent)

VII. Approval of Minutes

NMotion by Andrea Carr-Evans to approve Minutes of October 12, 2006 as modified
herein. Second by Susan Bernstein The vote was 4 in favor, U opposed (Tom Mahoney
absent)

Motion by Andrea Carr-Evans 10 approve Minutes of June 29, 2000 as modified herein
Second by Susan Bernstein  The vote was 4m favor, 0 oppesed (Tom Mahoney absent}.

Motion by Andrea Carr-Evans 1o approve Minutes of November 9, 2006 as modified
herein  Second by Susan Bernstein The vote was 4 in favor, 0 upposed (Tom Mahoney
ahsent)

NMotion by Andrea Carr-Evans o approve Minutes of September 21, 2006 as modified
herein  Second by Susan Bernstein The vote was 4 in favor, O opposed (Tom Mahoney
absent).

Motion by Andrea Carr-Evans {o approve Minutes of October 3, 2006 as modified herein
Second by Susan Bernstein. The vote was 4 in favor, 0 opposed (Tom Mahoney absent)

VIIL Mliscellaneons Administrative

| Susan Bernstein recommended the Master Plan consultant make the survey for the
Master Plan evailable for Town Meeting

Plapming Board mecting mmutes for Jumom A a0 Page Sof 6
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2 Susan Bernstein mentioned issues with the Dennison Triangle Project such as field
completion and demonstrate value, artificial turf field vacuum cleaner, maintain park next
to railroad track, $30,000 cash for Butterworth Park, Committee formed. replace or install
curbs and sidewalks on both sides of Clinton Street  Asked staff to talk to Building

Commissioner and double check next week

3 Goldstein and Storr schedule for Natick Mall and ask them to come in to present
project 10 Board.

.

Have Applicants for 234 Union Avenue address Fire Department correspondence

Fliminate the 9 .30 hearing on January 18* the Walgreens project

L 4]

6 Andrea mentioned that she is meeting with bicycle/pedestrian meeting on bike/ped
regulations.

7 Carol Spack mentioned that the tire dispiay 1s back out at Long Motors, 350 Worcesier
Road

IX. Meeting Adjournment

Andrea Carr-Evans moved 1o adjourn  Caro} Spack seconded the motion. 4 in favor, 0
opposed (Tom Mahoney absent)
Meeting Adjourned at 12.24 am

Respectfuily Submitted

Tohn Grande

£« THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE
PLANNING BOARD MEETING OF MAY i4, 2007

Ann V. Welles, Chair
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Memorial Building
Framingham, Massachusetts

Planning Board Members Present: Ann 'V Welles, Chairperson, Thomas F Mahoney,
Vice Chairperson, Carol Spack, Clerk, Andrea Carr-Evans, and Susan P. Bernstein

Siaff Present: Jay Grande, Planning Board Director.
Meeting was called to order at 741 pm

1. Reading of Avenda

Ann Welies, Chair, reviewed the agenda

it Continued Public Hearing for Definitive Plan Review {or Planned Unit
Development entitled Sudbury River Landing (Danforth Green), off
RiverPath Drive and Danforth Street. Pulte Homes of New Eneland

paul Brinkman of SEA and William Sedewitz, Town Engineer, provided an update on
water and sewer improvements Peter Barbier, the Applicant’s Atiorney, Ted Gowdy of
Pulie Homes and Steve Chouinard of VHB were alse present. Dennis Dale landscape
architect was present from the Waterfiekd Group

Peter Barbicri provided an update on the staws of the project  Paul Brinkman explained
that they are waiting for further informaiion and have not done a full review  Alot of
additional information is required. Looking for water demand data to be submitied by the
Applicant  Carol Spack asked about off site issues that still require Town Review and
Board consideration, such as water and sewer lines and the proposed pumping station. She
stated that the original plan showed the sewer line hanging from the bridee over the
Sudbury River A bridue crossing is one replied Paul Brinkman, Thomas Mahoney asked
about the Stormwater plan  Peter Barbieri said it was to come Andrea Carr-Evans asked
about monitoring wells. if going 1o pursue it Paul Brinkman responded he will discuss it
with others  Bill Sedewitz said they will be keeping a close eye on it Ann Welles told
Peter Barbieri 1o have vour people meet with the representative of Walgreens and then
town staff concerning road improvements at the intersections of Hamilton and School and
Concord and School, since mitigation has not been set for Walgreens

Sreve Chouinard of VIR reviewed RivaerPath Drive improvements and construction detail
with the Planning Board  Andrea Carr-Exans felr gas station access onto Old Connecticut
Path was okay. but not RiverPath Drive  I'homas Mahoney prefers that access onto
RiverPath Drive Ann Welles said to let GPI look at thisissue  Steve Chouinard said they
are proposing a 4 foot high retaining wall and fence and guardrail on the north side of

Planning Zoard Mecting Riinutes for Januarsy 25, 2007 page 1 of 4
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RiverPath Drive Thomas Mahoney wants to see a couple of cross sections on RiverPath
Drive

Dennis Dale presented overview of landscaping plan for RiverPath Drive  Panel and
picket fencing will be utilized along RiverPath Drive  Tom Ryan, the Board’s Consuliant,
said it would be good to see the other things on the march line to see the rhythm and
continuity and also a profile going down the road.  The retaining wall has a geognd
material that would cause cutting of trees. Other products are available that do not require
cutting into tree roots. The PUD entrance sign looks a little bit short. May want higher
sign panel to screen headlights in the gas station. He likes the fence, but doesn’t like 4
different types of fence. He suggested Pulte may not want green and may wani it more
prominent No white pines on the plan mavbe they should be  Andrea Carr-Evans stated
concerned with the fence varieties and looking for more consistency Thomas Mahoney
stated there is no symmetry on the walls  Use scored concrete or flush median to define in
and out on roadway and different material for crosswalk  Susan Bernstein said it would be
helpful to have material and styles to review for all the walls and fencing to review
Recommend wooden guardrail  Carol Spack said that she objects to the sidewalk being
constructed on the curb line and has a fundamental problem with the placement of
landscaping Question of alarm for her, if widths are appropriate for these sidewalks and
need for pedestrian resting points. Ann Welles stated size of plant stock are undersized
She dislikes vinyl fences Wants concrete sidewalk Handicap access does not line up
with sidewalk at gas station

Zee Wan resident of Hialeah Lane and concerned about traffic Gordon Chan of 7 Hialeah
Lane wants topics listed ahead of time. Schedule looks ridiculous and there should be
limits on time for presenters More pictures and images are needed to let everyone
understand what vou are talking about  Greg Doyle of Meadow Street bad general
comments or concerns on the amount of landscaping and screening behind the existing
residences Greg asked whether the Developer met with each of the homeowners? Make
the walls and other improvements less massive  Use wrought iron fence Greg suggested
Wood faced guardrail with steel behind it and aliernative road layouts Ted Gowdy stated
that they have met with some of the property owners in the past and will contact others in
the future

Ann Welles stated that the continued public hearing will be Thursday, February 8, 2007 at
7:30 pm. The Board wall be covering the presentation for the recreational element and
Stearns Street road access Ann Welles made a formal request to National Development
for the entire settlement agreement at least 1o the extent of site plan issues we should be
taking into account

Thomas Mahoney recused himisel{ from the 517 Winter Street review.

TIi. Continued Public Hearing {or Site Plan Review Approval and Public Way
Access Permit for 517 Winter Street. South Middlesex Non-profit Housing
Corp.. The Sace House.

lay Grande updated the Board on the Social Services Director’s review of the project

James Hanrahan, Attorney for the Applicant and Gerry Desilets Applicant were present

Planning Board Meeting Minutes Jor January 25, 2007 page 2 of 4
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Susan Bernstein said that the Board should ask Alexis to come in and put 1ssues on the
jable and have some dialogue on what aspects she can or cannot provide advice on.

Susan Bernstein brought up residential groups under the code of Mass Regulations (CMR)
and said it seems that this project most appropriately falls into category R-3 and surprised
it was not considered this. Never been classified as R-5 in the Commonwealth according
1o James Hanrahan.

Andrea Carr-Evan asked when we would consider the response by James Hanrahan on the
STEPPS memo

Ted Cosgrove, precinct 11, commented on the classification appropriate {o the project
under CMR. and under the local building regulations  There has been a historic concerit
with the number of people in facilities for group living  He sees 25 as the maximum and if
children a maximum of 18 Peter Adams, precinct 11, 105 CMR referenced definition of
resident Clearly it says maximum total residents  William LeBarge, precinct 16 Chair,
asked in the future concerning the Dover Amendment that it be applied even-handly
among all the communities, question of fairness  Larry Hendry, 11 Ardmore Road, remind
the Board of correspondence from Applicant concerning change of use from nursing home
1o the new use. Cynthia Laroura asked how the neighbors’ comments will be addressed
Ned Price, precinct 17, Requested thal the entire lot be dedicated for the intended use.
Laure Lee, precinct | raised two points: that the ticense from DPH is a halfway house and
specific regulations apply, and why they have not been applied. Halfway houses should
only accommodate 25 people

James Hanrshan responded that they would not provide a curb cut and sidewalk on Winter
Sireet. Under Dover Amendment the Board's review is limited to eight dimensional
regulations and these are not within those regulations Interpretation of building code is
not under the purview of this Board

Carol Spack moved to close the public hearings for Site Plan Review Approval and Public
Way Access Permit  The motion was seconded by Susan Bernstein  The vote was 3 in
favor, 1 opposed (Ann Welles)

The Board began to review the draft decision document number 215-07 The Applicant
was going Lo review the compressor in the rear of the propeiiy according Susan Bernstein
James Hanrahan stated how they were going 1o sereen. Ann Welles said that Board
member answer 1 2 and 3 in the bylaw regarding B Parking Standards Traffic Roadway
and Safety Committee information in this section C Public Way Access Pernit
Appropriate emergency access needs to be added in per Carol Spack  Problems
subsectione 3 Come up with language that expands the findings per Ann Welles
Andrea Carr-Evans wanted 10 identify the Beech Tree and other trees to protect Ann
Welles and add generator o be screened  Left turn only sign requirement belongs with
Public Way Access Permit stated Susan Bernstein Ciarification of fence around
nlayground and varied height stated Andrea Carr-Evans and is it on the plan - Ematl 10
Building Commissioner concerning whether o5 not there will be the issuance of an
occupancy permit sent by Susan Bernsiein  If the snow removal areas are not sufficient
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that snow will be removed ofisite as a standard condition according 1o Andrea Carr-
Evans Upgrade to safety system to building and assuming some level of review at the
completion of that work stated James Hanrzhan

V. Miscellaneous Administrative

Genzyme Corporation A stop sign and stop line backed up by town departments and
combine funds for Waveny at a minimum  Motion to approve the temporary occupancy
permit for the CUB and look at decision fo review  Second by Andrea Carr-Evans 41n
favor

Master Plan discussion should be scheduled for February 22 Look at master plan
survey requested Ann Welles

Joe! Wineit inquiry concerning general bylaws stated Ann Welles

Susan Bernstein requested staff to get publish a notice for the Boards proposed land
disturbance bylaw in Metrowest Datly News

Release of Lowes funds for ihe Route 30 Study and what is the Planning Board roll asked
Susan Bernstein  Funds wili be under the Board’s controi

Susan Bernstein noted that the Board’s Senior Planner position opening shouid be on
mass planners lisl serve

Post ZBA hearing for February 6" Our consultants are supposing to be there and to
confirm that they will appear and produce a wriften document in advance supporting the
P U.D. height issue and context

Carol Spack, letter from resident  Serious public safety issue  Get back to the Board on
who and how to respond

V. Meeting Adjournment

Andrea Carr-Evans moved to adjourn the meeting  The motion was seconded by Carol
Spack The vote was 5 in favor, 0 opposed  The meeting adjourned at 11.40 p m

Respectfully Submitied

John Grande

=+ THESE MINUTES WERE APPROVED WITH AMENDMENTS AT THE
PLANNING BOARD MEETING OF JULY 12, 2007

Ann V Welles, Chair
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TOWHN OF FRAMINGHARM
Inspectional Services Division

Depertment of Building Inspection
Memaorial Building, Room 2063
150 Concord Street
Framingham, Massachusetts D1702.8368

Michael F. Foley, CB O Telephona: 548-532-5500
Assistant Director of Inspectional Services Fax: 508-628-1362
) Email: wildi e aminghamiia oov

Acting Building Commissioner

TO: Julian Suse, Town Manager

cc; Christopher Petrini, Town Counsal

FROM: Mike Foley, Acting Building Com aner
DATE: Novemnber 1. 2006

Re: 517 Winter Street

20 Vernon Street
Dover Amendment Exempt Use Status, MGL ¢, 404 sec. 3.

I will stempt ta provide answers 1o the following with regard to these applications and proposals
1. Review the information within this office as to the Dover Use Exemption,

2. How the determination had been made
3 s the Use Exemption applicabla

517 Winter Streat

1 REVIEW OF INFORMATION

On July 13, 2005 a building permil application was filed with this office 1o change the use of this
property from an existing nursing home"” io 2 “non-profit educational use aroyp facility”.

On August 1, 2005. in a letter of Deniat of this application, Commissioner Mikielian cited that the change
in use required Site Plan Review pursuant to an amendment to the zoning by-laws adogted by Town Maeting
August 3, 2005, He further required the submission of additional information and documeniation on the Articles of
Croanization for the non-profil, a description of the facully or instructor positions Fkely 1o be warking on site and a
descriplion of the program and its educational activities. Where the application did not include floor pians ar
parking plans, these were also reguesled 1o comply with the change in use as noted within the Mass State
Building Code 780 CMR § 3400.3. and a parking plan complying with the required number of spaces forz
Resldentlal Care Facility as provided for in the Zoning By-Law § VB 1

nan August 18, 2005 leter from Allorney James Hanrahan a list of educational programs was provided.
atong with an attachment of the Adicies of Organization for South Middiesex Non-Profit Housing Carporation per
MBL c. 180 The Adicles of Organization indicate thal one of the slated purposes of corporation is. " o mobiize
and ulilize resources. both public and private, in order lo provide opportunities for educalion, iraining. vocalional
rehabilitation. cere and treatment and sheller for individual end families. regardiess of race, creed. cofor and age ~

Dedicated to exceliance in public service




2 PETERMINATION

in a memo to John Grande dated June 13, 2006, Commissioner Mikiefizn made the determination that “it
is my apinion the proposed use of the existing facility at 517 Winter Street would meet the legal standards as an
exempl use under the Dover Amendment. it Is evident from the informalion submitted and documentation that 2
non-profit corparation status has been established  The educational and training programs proposed 10 be offered
do appear 1o be consistent with what should be seen as educational uses. and the educational use is the dominant
proposed use of the facility. and therefore qualify for as an exempt educational use. in accordance to MGL © 40A

§3°

3 I5 THE USE EXEMPTION APPLICABLE

Based on the information provided to dale, which describe & proposed program io be housed &l 517
Winler Street in the fulure. | concur with Commissioher Mikiefian that the application and use as prophbsed is
exempt from use requirements as they perfain 1o zoning by-taws pursuant to the provisions of the Dover
Amendmen! set forth in G L ¢. 40A, §3 The proposed programs appear to be educationat and training programs
offered by qualified people and most (if not &ll) of such programs wili be offered on sile

As outiined in the letters, documents and other comespondence submitied by the South Middlesex Non-
Profit Housing Corporation. the proposed use of the property wilk be residential housing for 15 families where
educational training programs will be provided with professional stal! twenty-four hours each day, seven days per
wesek, three hundred sixty five days per year, The letter, from Atlorney Jamas Hanrahan o Commissioner
Mikietian. dated August 19, 2005, indicates that the CliniSal Director and Family Therapist will be Master's level
professionals and the type of programs provided. methods of assessment, reatmeni and fraining A schedule of
proposed staffing indicales that other staff members will include Recovery Specislist. Child Services Coordinator
Adminisiralive Assistance and Child Service Assislant

The Off Street Parking Regulations of the Zoning By-law. § IV B 1, does not clearly isolate a use
classification for educational including residential heusing. Again, | concur with Commissioner Mikielian in his
determination thel the Residentizl Care Facility classification governs the parking reguirements for this use The
by-law in this same line calegory. Nursing Home o other Residential Care Facility; Assisled Living Housing,
requires the same number of parking spaces Assisted Living Housing is the only use that is provided & definition
within the by-law

20 YERNON STREET

1 REVIEW OF INFORMATION WITHIN THIS OFFICE AS TG THE DOVER EXEMPT USE]

The existing use of this facllity has been a nursing home and the proposed use will house 8 people with
mzntal disabilities and staif lo assist in their training and education The applicant, Advocates. Inc., has appeared
and received approval lor the proposed exlerior renovation to the buitding from the Framingham Historic
Commission

2. MOW THE DETERMINATION HAD BEEN MADE

The records indicate that Commissioner Mikielian wrote a letier on May 11. 2005 in respanse o a request
from Advocales In this lefler, Mr Mikietian determined that. based on the information submitied and the Anlicies
of Organization submitted by Advocales, thal and it was his opinion that the proposed activity for this faciliyy is
exemp! under MGLc 40A§ 3

Dediceted {o excellence in public service
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3 IS THE USE EXEMPTION APPLICABLE]

The Articles of Qrganizalion show 2 non-profit corporaiion with edusation as one of its purposes
Information, descripiion and plans provided by Advocaies or its atiorney detail thal the facility will be ocoupied and
designed lo provide 9 independent living, sleeping. sanifary and cooking area's in addition to the commaon living,
cooking, and sanitary area of the building Eight of the independeant areas will be for people with disabilities and
they will share and socialize in the commen area. The g" living area is for the staf! that will provide education and
raining. The letter from attorney Nagler states that Advocates will provide mandatory. on:site educational

programs

For the foregeing rezsons. il is my opinion that the proposed use of Advocales al 20 Vernon Street is
eniitied to use profection under the provision of G L ¢ 40A. §3 prohibiting discrimination against people with
disabilities who are living in a congregate housing arrangement. Advocales zre 2lso seeking a determination of
use exemption under the Dover Amendment on the grounds thal it is a non-profii corporation that wifl offer
sducational services al the facility | find thal sufficient information has not been submitled, such as programs 1o
be offered, schedule of programs and gualifications required by program providers and { need not reach this
delermination at this time

SUMMARY

These two projects are both entilled to zoning use exemptions pursuant le MGL 4D AL § 3. 517 Winter
Streot as an educational use and 20 Vernon Street for congregate housing for people with disablliies Where
both propose changing the use of existing buildings, they are further required 1o seek Sile Plan Review from the
Planning Board pursuant io the Town of Framingham Zoning By-law § V12 d

I would also like to clarify thal the building official is making a determination on proposed projects based
on the information submitted 1f after a use is epproved/permitted and a complaint is fifed, alleging tha! what has
been approved is different than whal has been permitied, and upon investigation by the building officiat and upon
a finding that non-compliance with the approved permit. only then may the building official take enforcement
action Itls nearly impossible to undertake enforcement of the provisions of a by-lsw. regulation and permit
without evidence of what is not being complied with

Dediceted to excellonce in public service
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